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NOTICE TO THE READER.

On a number of occasions, the European Parliament has requested that the Commission
should propose measures aiming to safeguard pluralism in view of mergers and
acquisitions taking place within the media sectors. The questions arising as to the
necessity and timeliness of such possible actions are both complex and sensitive requiring,
prior to taking a final decision, the wide canvassing of views from interested parties as
well as the initiation of a public debate. To these ends the Commission has decided to

propose this Green paper.

The Green paper analyses the need for action and considers potential options. The
Commission has not committed itself to any of these options to date and would be willing

to consider others that might arise.

In addition to the views of the European Parliament and competent national authorities,
the Commission seeks to receive the opinions of all interested parties and particularly the
European organisations representing television broadcasters, radio broadcasters,
publishers, journalists, audio-visual creative artists, audio-visual producers, satellite

distributors, cable distributors and advertisers.

The Commission plans to invite these European trade organisations to a hearing on this

issue in the spring of next year.

Written comments should be submitted before the hearing and mailed to the following

address:

DGIII/F/S - "Media and Data Protection" Unit,
N-9; 6/11

200 rue de la Loi

B - 1049 Brussels
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SUMMARY

The purpose of the Green Paper is to present an initial assessment of the
need for Community action concerning concentration in the media
(Television, radio, press) together with the different approaches which the
Commission might adopt once it has consuited the parties concerned.

in recent years, Parliament has expressed its concern about this question
on several occaslbns, in particular in its resolutions of 15 February 1990
and 16 September 1992, which call on the Commission to propose regulatory
measures so as to restrict concentration in the media and safeguard
pluralism.

In the light of the Community’s objectives and powers, the results of this
look into the need for action can be summarized as follows:

1. Protection of pluralism as such Is primarily a matter for the

Member States. In working towards its objectives and exercising lté

powers, the Community must, however, ensure that Its own activities and

those for which it has competence do not adversely affect piuratism. In

this respect with regard solely to the objective of safeguarding pluralism,

there would not appear to be any need for action at Community level, since

national mechanisms for protecting pluralism can be applied to situatiobs

with a Community dimension. Thus, shouid a broadcaster establ ished in

another Member State genuinely circumvent legistation on pluralism, the

Member State of reception could, subject to observing the conditions laid

down In the case law of the Court of Justice, restrict the free movement 6f

such broadcasts. Similarly, where a merger declared to be compatible-with‘
the common market under the Merger Control Regulation is harmful tél
pluralism, the Member State would still be able to take appropriate
measures to ensure that pluralism is protected.
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2. This capacity of the Member States to safeguard pluralism through a
nationali regulatory. framework for mergers may, however, lead to
Interference within the area without frontiers consisting of the Community.
Since the mid-1980s, laws on media ownership have been introduced and are
developing in divergent ways. Such laws on pluratism, which consist in
particular in fimiting maximum holdings in media companies and in
preventing cumutlative control of, or holdings in, several media companies
at once, must be distinguished from the discriminatory restrictions which
limit ownership by foreigners and which are therefore incompatible with the
Treaty.

3. Disparities ﬁetween national measures aiming to safeguard pluraiism

may, at least potentially, impact upon the functioning of this area without

frontiers :

- a Member State could possibly restrict the free movement of broadcasts
In the event of genuine circumvention of one of these laws;

— the establishment of media companies in another Member State could be
fimited;

— restrictions and distortions of competition are introduced;

- uncertainty in the taw, harmful to the competitiveness of companies,

could result from diverging views on what constitutes circumvention;

- such faws limit access to the activities and to the ownership of the
media, when access should be facilitated so as to permit the
establishment of the single market and secure the competitiveness of
media companies which pluralism requires.

4. The restrictions on ownership at the root of these effectsiare not, as
such, incompatible with Community law. They are not discriminatory and

pursue a public—interest objective associated with freedom of expression.

5. Restrictions on media ownership cannot be replaced Just by applying
general competition law and in particular, at Community level, the Merger
Control Regulation. The latter can prevent mergers which adversely affect

pluratism only in so far as they also affect competition, which is not
always the case.
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6. In the light of this analysis, there are three different options among
which the Commission may choose and on which the Commission would like to
know the opinions of the parties concerned:

(1) taking no action;
(ii) proposing a recommendation to enhance transparency;

(ill) proposing the harmonization of nationat restrictions on media
ownership by
(a) a Council Directive, or
(b) a cduncll regulation, or

(c) a directive or a regulation together with an Iindependent
committee.

The Commission does not currently have a particutar preference for, any one
of these options and leaves open the possibility for other eventual
alternatives. It wishes to know the views of interested parties on these
options as well as on the questions posed In this Green paper which are
summar ised below:

QUESTION 1

The Commission would welcome the views of Interested parties regarding the
needs for actlion, and [n particular on:

-~ any cases where the Community dimension of medla activity has meant that
restrictions on media ownership Imposed for the purpose of malntalning
pluralism have become I[neffective, for example because they are
clrcumvented or because of transparency problems;

- the exlstence of restrictions or restrictive effects other than those
I{dentifled above;

- practical Instances where ownership restrictions have actually {[mpeded

the activity of economic operators In the sector;
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- the sectors and activities which are especlally affected by restrictions
on ownership (for example, Is the press subject to restrictive effects not
only In respect of multimedla aspects but also In respect of monomedia
aspects?).

QUESTION 2

The Commission would welcome the views of interested partlies on whether the
needs lIdentified are of sufficient [mportance, In the IlIght of Community
objectives, to require action In the media Industry and, If so, when such
actl/on should be taken.

QUESTION 3

The Commission would welcome the views of Interested parties on the
effectiveness, In the light of Community objectives, of action which would
be taken solely at Hember State level.

QUESTION 4

The Commission would welcome the views of Interested partles on the content
of a possible harmonization Instrument as envisaged above, and |In
particular on the two varlants for Its scope, on the use of the real
audlence as & basls for setting thresholds, on the demarcation of
distribution areas, on any other possible references, and on ways of
defining the concept of controller.

QUESTION 5

The Commission would welicome the views of interested parties on the
desirabliiity of action to promote transparency which would be separate from
a harmonization instrument.

QUESTION 6

The Commission would welcome the views of Interested parties on the
desirability of setting up a body with competence for media concentration.
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QUESTION 7

The Commission would welcome the views of interested parties on each of

these foreseeable options.
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INTRODUCT I ON

Beforeltaklng up a position on the need for a Community initiative with
regard to media (Television, radio, press) poncentratlon, the Commission
wishes to present its initial assessment and gather contributions from atl
interested parties.

The Green Paper is in response to the requests expressed over several years
by Pariiament, in particular in its resolution of 15 February 1990 on media
takeovers and mergers,1 in which it called on the Commission in particular
“to put forward proposals for establishing a special legisiative framework
on media mergers and takeovers".

Parliament drew up a fresh resolution, adopted on 16 September 1992, which
repeats this request.2 This resolution refers to the effects of differing
national laws on the operation of the internal market and calls on the
Commission “to submit, after consultation with the partles concerned, a
proposal for effective measures to combat or restrict concentration in the
media, if necessary in the form of an anti-concentration directive...*.3

The communication from the Commission to the Council and Parliament of
21 February 1990 on audiovisual policy4 states, in the section entitled
“Pluralism and mergers”, that:

“On account of the Importance It attaches to the obJect/ve of malntalning
pluralism, the Commission Is studylng this question with a view to a
possible proposal for a directive, whose alm would be to harmonize certaln
aspects of national legislation In thls fleld”.

1 O0J No C 68, 19.3.1990, pp. 137-8.

2 Resolution on media concentration and diversity of opinions, Resolution
A3-0153/92/corr.

3 Paragraph 27.

4 COM(90) 78 final.



5

“Study on pluralism and concentration in media - economic evaluation”,
Booz-Allen & Hamilton; February 1992; This study wiil be made available
by the Commission on request by fax or mail to the following address:
Commission of the European Communities, DG t1{/F-5, Media and Data
Protection Unit, WN-8, 6/11; 200, rue de la Loi, B - 1049 Brussslis,

Belgium; Fax: 32-2-295 02 81.
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Part One

OUTL tNE OF THE 1SSUE

The effect of concentration in the media on media piluralism can be
understood only If one first defines what is meant by *pluralism®.

1. JHE CONCEPT OF PLURAL ISM

Outside the legal context, the concept of pluralism is used in a broad,
ganera|l sense. Thus, reference is sometimes made to pluralism when it
comes to justifying positive measures in support of freedom of expression
and diversity of information sources, e.g. aid to the press or distribution
systems. This kind of use is encountered in the general context of
measures to assist the media; with its limits difficult to gauge since
pluralism is easily invoked as soon as a problem invoives the media.

Legal analysfs provides some clarification, however, even if the term is
not used In international statutes on basic rights. in national legal
systems, the concept of pluralism is not explicitly recognized in
constitutional statutes® but can be found in the rulings of the
constitutional courts of certain Member States (France, Germany and ltaly),
which treat it as a constitutional principie. Other legisiative statutes
which refer to pluralism do not define the concept. The variety of
expressions used containing the word “pluralism® - pluralism of the media,
pluralism In the media, the pluralist nature of the expression of currents
of thought and opinion,7 pluratism of information,8 pluralism of the
press,® plurality of the medial® - shows that there is no common
understanding of the concept.

6 Articie 20(3) of the Spanish Constitution refers to “the pluralism of
~ society"”.

7 The French Law of 30 September 1986.

8 fitaly, Law of 6 August 1990; Spain, Law of 3 May 1990; Luxembourg, Law
of 27 July 1991, Portugal, Law of 7 Septembsr 1990.

9 Luxembourg, Law of 27 July 1991.

10 Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control
of concentrations between undertakings.
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However, two common features do emerge from a legal analysis of the
European Convention on Human Rights as interpreted by the European Court of
Human Rights and of national laws:

-~ the concept of pluralism serves to limit the scope of the principle of
freedom of expression;

- the purpose of such limitation Is to guarantee diversity of information
for the public.

1. The concept of pluralism serves to limit the scope of the principle of
freedom of expression

While the principle of safeguarding pluralism has constitutionai force in
certain Member States, it does not as such constitute a human or basic
right. The link between maintaining pluralism and the principle of freedom
of expression is not such as to make the former a basic right. Both in
statutes and case-law the link is one of derogation from the principie of
freedom of expression. Like certain obligations relating to editorial
" content (morality, impartiality, taste and decency, etc.), the function of
the concept is to !imit in certain cases the application of the right to
freedom of expression to a potential beneficiary. Thus, it is possible in
the name of pluralism to refuse a broadcasting licence or permission for
the takeover of a newspaper, a monolithic corporate structure, a holding in
a medlia company, etc.
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The fact that a derogation is involved is brought out both by the judgments
of the European Court of Human Rights and the rulings of the supreme courts
of certain countries.11

The European Court of Human Rights (hereinafter, the ECHR) takes the view
that piuralism is an exception to the principle of freedom of expression,
designed to protect the rights of others (Article 10(2) of the European
Convention on Human Rights).

in the Groppsra decision (28 March 1990), the ECHR Ilinks pluralism to
Article 10(2) of the Convention (which provides for the possibility of
restriction If the measure is prescribed by law, If it relates to a
fegitimate objective and if it is necessary In a democratic society),
referring to the legitimate aim of protecting the rights of others
{clause 70). The European Commission on Human Rights had not examined this
point (it limited itself to the examination of the condition “prescribed by
law"). However, the holders of these “rights of others" are not specified:
are they the viewers, who have the right to a diversity of opinions, or are
they other bgneficlaries of freedom of expression, who have a right of
access to such means of expression?

11 In particular in France and Germany (see Annex). In the United States
of America too, the Supreme Court has ruled that the right of viewers
takes precedence over the right of broadcasters, and that the diversity
of opinion on the airwaves serves First Amendment values. In Red lion
Broadcasting v the Federal Communications Commission (FCC) (1969), the
Court made the expliicit point, with regard to the First Amendment, that
*it is the right of the viewers and listeners, not the right of
broadcasters, which Is paramount® (a concept which is close to the
“rights of others® in the European Convention on Human Rights) and,
since frequencies are limited, "no one has a First Amendment right to a
ficence®. In Metro Broadcasting v FCC (27 June 1990), concerning the
FCC’s policy of promoting the racial and ethnic pluralism of programmes
by increasing the diversity of radio broadcasting ownership through
"minority ownership policies”, the Supreme Court ruled that “the
diversity of views and information on the airwaves serves important
First Amendment values”. Lastly, in Post Company National Citizens
Committee for Broadcasting (12 June 1978) concerning a cross-media
ownership rule of the FCC's (radio-TV/daily news in a same community),
the Court held that the rule "did not violate First and Fifth Amendment
rights of newspaper owners". As regards the cross-ownership rule which
it drew up in 1975, the FCC explained that “the premise is that a
democratic society cannot function without the clash of divergent views.
(...) if our democratic society Is to function, nothing can be more
important than ensuring that there is a free flow of information from as
many divergent sources as possible" (50 FCC 2nd, Par. 111).
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"2. The purpose of such limitation is to guarantee diversity of information
for the public

The limit placed on the principle of freedom of expression, on the grounds
of pluralism, is Justified by the fact that the objective is to ensure
diversity of information for the public. In the interests of access to
such diversity of views, it may indeed be necessary, in certain cases, to
limit application of the principle of freedom of expression because It
would result in preventing another beneficiary of that freedom from using
it. Such is the case, for instance, where there is a shortage of means of
broadcasting or where access to them is limited.

In accordance with the interpretation piaced on the European Convention on
Human Rights,12 the “information" whose diversity is sought must be
understood as a generic term in the- broad sense, i.e. not just newspapers
or the news builletin but all kinds of ideas, all types of programme,
communication and content.13 oOnly In supervising the lawfulness of the
restrictibns on freedom of expression may the differences in the nature of

such informatjon be accounted for.

12 As regards advertising, see in particular the Judgment of the ECHR of
20 November 1989 in Markt Intern Verlag and Klaus Beerman v Federal
Republic of Germany, series A, No 165, paragraph 26.

13 Thus, entertainment programmes could cause real problems of diversity of
information if the only fictional works which the public could watch
were ones in which the villains were always played by coloured actors.
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Diversity of Information can be achieved in one of iwo ways. A media
pperator can be asked to provide, in its communication activity, diversity
of existing opinions (internal pluralism) or to make several media
available to the public, the combination of which represents diversity,
each medium being one element in that diversity (external pluralism). In
the case of internal pluralism, the measures adopted relate either to the
internal organization of the media company whose control structure will
have to represent the various currents of opinion, or to the editorial
content of the newspapers or broadcasts. In the case of external
pluralism, the measures are directed at organizing relations between the
various media companies so as to ensure a degree of autonomy between them
(anti-concentration measures are part of these). Similar to this type of
measure are those which are aimed at facilitating access to media
activities, for instance by increasing the number of broadcasting [icences
(TV or radio) available on a particular territory and thus making it
possible to increase the number of media available to the public.

CONCLUSION

The concept of pluralism can be defined both in terms of its function and
in terms of Its objective: it Is a legal concept whose purpose Is to limit
in certalin cases the scope of the principie of freedom of expression with a
view to guaranteelng diversity of [nformation for the public. In this
report, the term “pluralism” will be used to mean the objective, that Is
“diversity of information” In the broad sense.

i1. PLURALISM AND ENTRAT 1ON

Mergers in the media industry do not have, in themselves, a positive or a
hegative effect on pluratism. Such an effect can only be measured by
reference to a general environment comprising the public concernsd and the

diversity of information offered to that public at a given place.
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- Depending on its impact on that environment, the merger may have a positive
or negative effect on pluralism. The effect will be positive {if the
diversity of iInformation offered to the public Is increased, e.g. if the
merger makes it possible to extend the geographical area served, or is
preserved when it would diminish (if the merger prevents the disappearance
of a media operator). On the other hand, the effect will be negative if
the diversity of Information offered to the public is reduced (if a merger
leads to the disappearance of titles or channeis). One and the same
operation could have both consequences, depending on- the public concerned:
thus, the public in a media operator’'s new broadcasting or circulation area
will take a positive view of a merger even though it restricts the choice
of the public In the original broadcasting or circulation area covered by
the media operators which were the subject of the merger.

To determine how far concentration may create problems of pluralism it is
therefore necessary to define what is meant by diversity in the choice of
information offered to the public at a particular place.

Diversity of information. Diversity can be assessed in many ways:
. according to the editorial content of the broadcasts or the press,
according to the number of channels or titles, and according to the number
of media controllers or owners. These three methods vary in importance.
Diversity of content is the most logical criterion but it is also difficult
to apply given the complexity of the analysis which it requlres14 and its
subjectivity. The number of.channels or titles is easily measurable as a
criterion but not very significant as regards diversity of editorial
content, which may remain weak and virtually controlled by a single
operator. Nor does the criterion of the number of medla controllers
reflect editorial content, but it is a more sensitive indicator than the
previous one since it lays stress on autonomy and structural independence
among controllers, which, without being able to guarantee it, constitutes a
minimum condition of the diversity of choice offered to the public.

14 It would indeed be necessary to take account of all the editorial
characteristics of the medium in question (such as type of medium, type
of programme or column, editorial opinions, frequency and duration of
broadcast or circulation, etc.) and aiso to see whether the consumer,
given actual media consumption patterns, genuinely benefits from such
diversity (Does he have access to it? |Is the diversity of opinions in
society and among consumers reflected? etc.).
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Control of a collection of media by a single person, even If the objective
is only commercial, has the potential effect of making the spreading of
ldeas dependent on acceptance by a single person and of restricting
alternative means. Whatever the editorial content or the number of
Information carriers, concentration of control of media access in the hands
of a few is by definition a threat to the diversity of information.
Conversely, multiplying the number of alternative controllers Increases the
probability of diversity of information, even if this is not automatic.
Economically speaking, effective competition among controliers may lead to
qualiitative differentiation between the products offerad by each of them
and, hence, favour editorial diversity.

Control. Since it may serve as a criterion for measuring the diversity of
information, the question of control is essential, for it is necéssary to
know who controis what.

The controller. 1t is not possible simpiy to use the concept of owner or
majority shareholder in a media company since, under the influence of
anti-concentration rules, there may be several shareholders with the same
proportion of ownership.15 While the notion of controller Is more
suitable, it may also be difficult to identify clearly who Iis the
controller with decisive influence.

plverslty of controi. To assess choice in a given area, account must be
taken of the consumption of all media, i.e. not Just of each type
(monomedia) but of all types. Consumption of the media indeed shows that
one type may constitute an alternative and a substitute for another: since
the large majority of individuals (except in Spain, Portugal and Greece)
consumes three types of media every day — radio, television and the press
(see Table 1) - somebody who is a reader and captive viewer of the products
of +the same controiler. may nevertheless Ilisten to radio programmes
broadcast by another controller. This highlights the problems of
muitimedia control, since if one controller dominates the three media there

Is no ionger any aiternative, either within one medium or between types.

15 In Spain, for example, Fininvest, Javier la Rosa and BOCE each have a
25% holding in Telecinco. In France, the Hachette Group and Reteitalia
(Berlusconi) each had a 25% holding in La Cing.
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"Reference to the pubiic. Logically, everybody to whom the media are
addressed should be .taken as a reference (viewer, listener, reader) in
order to determine the number of independent media offered to that person
where he lives. As this is impossible, it is necessary to focus on the
notion of consumption area and determine the choice of media offered In

such areas (which may not be precisely delineated or homogeneous) .

CONCLUSION

The effects of a medla merger on pluralism must be assessed by reference to
the environment In which It occurs. Mergers can have negative effects on
pluralism, since they can limit the diversity of media controlliers, one of
the essential conditions for the diversity of Information offered to the
publfc.
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THE LEVEL OF MEDIA CONCENTRATION

The level of concentration can be assessed using many different criteria,
with the analysis then producing divergent results or no figures at ali.
To be able to draw on an economic analysis which addressed the problems of
concentration and pluralism, the Commission ordered an economic study (see
above).

I. GENERAL

In view of the problems which mergers raise with regard to pluralism in the
media and which have been outlined in Part One, it is necessary to start
from the effects of concentration on actual patterns of media consumpt ion
(see Tables | and i1).

For the reasons already given, the study gives a picture of the diversity
of media ownership by measuring the audience reached by media controllers
in the Member States (see Table 1i1). Though stiil imprecise, this method
is appropriate to the objective of measuring the effect of mergers on
pluralism, since it focuses on media consumption and provides an
interesting comparison between Member States. It does not use thg
criterion of the number of media carriers (tities, channels, radio) owned
by a single controller, which is not as such a sufficient criterion for
assessing the impact on pluralism. In the United Kingdom, for instance,
the two largest newspaper publishers hold only 2% of titles but account for

58% of circulation (see Table 1V).
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Taking the audience of the two largest controllers in each country, it is
possible to make a comparison between Member States (see also Table V):

* Television. Highest level: P (100%), DK (95%), UK (89%)
Lowest level: (French—speaking) B (59%), D (62%);
* Press. Highest level: {[RL (76%), GR (60%), UK (58%)
Lowest level: E (24%), F and D (33%);
* Radio. Highest level: UK (96%), D (93%), DK (88%)
Lowest level: GR (21%), F (43%), NL (51%).

-~ As regards the number of achlsltions of (minority or majority) holdings
in the media industry, the study shows (Table VI) that between April 1990
and April 1991 there were 81 deals, 37 of them in the television
broadcasting sector, 33 in production and 20 which were classified as
“television monomedia"; there were only six multimedia acquisitions where
the press moved into television broadcasting . The latter figure is the
same as that for financial investors’ operations in the ielevision
broadcasting sector.

— Another characteristic is that there were very few medla takeovers by
foreign operators (see Table VII), who most often acquired a minority
interest oniy. The situation, therefore, is one where most farge
controliers (see economic study, Tables 4.14 to 4.20) focus their
activities on a particular country. As regards television broadcasting,
Spain is the only possible exception, where in two of the three new
concessions Canal Plus and Fininvest play an important part. As regards
operators, only Canal Plus (in E, B and D) and RTL (in B, D and NL) have
opted for a more ambitious strategy on foreign markets. This prevalence of
essentially minority holdings creates a dense, complex web of ownership,
the principal consequence of which is to create a strategy of agreement and
non-aggression rather than dynamic competition. Such a situation may prove

to be precarious if one of the large groups breaks the status quo.
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1. OBSERVATIONS BY TYPE OF MEDIA
1. Television/radio

- Contrary to what is sometimes maintained, the diversity of controllers
increased between 1980 and 1990 in the television broadcasting sector
(mostly as a result of new private entrants), except In Denmark and the
United Kingdom (see Table Vill).

— "Public® controllers account for the majority of the audience in most of
the Member States (see Annex |, Table 3.3).

Television: P (100%¥), DK (93%), NL (76%), IRL (73%), E (71%), D (71%),
Flemish-speaking B (63%), GR (50%), 1 (50%), UK (49%),
French-speaking B (47%), F (38%);

Radic: D (83%), DK (78%), French-speaking B (66%),
Flemlsh—épeaking B (64%), UK (64%), fRL (62%), P (47%), NL (42%),
I (38%), F (22%), GR (19%), E (15%).

~ The study shows that the restrictions on maximum shareholdings which
exist iIn certain Member States do not prevent a single group from
exercising a dominant influence. It emphasizes, in this respect, the
importance of the concept of "controller" and the difficulty of defining
it.

2. Press

In some countries, oniy a few groups control a large proportion of
newspaper circulation, the two largest publishers accounting for more than
50% of the circulation figures. In certain specific markets, the market
share of the two largest owners is bigger than their share of total
circulation (D: Axel Springer Verlag has 32% of the total circulation but
82% of national dailies; E: Comcosa has 12%¥ of the total newspaper
circulation but 77% of the circulation of regional newspapers in the Basque

Country).
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f11. OPERATORS® STRATEGIES
From the review above, three types of strategy emerge:

. Multimedia developments are dde more to publishers investing In the
audiovisual sector than to audiovisual_companlas investing in publishing.
The Iinterest df publishers in the television industry is attributable to
the latter’s growth prospects and to the value added which the multimedia
represent for advertisers or the advertising industry and for programme
suppliers (for instance, coverage of events by both press and TV can be a
decisive advantage when acquiring exclusive rights to sports fixtures).

. Two strategies would appear to emerge in the television field: one is a
strategy of vertical integration, the weakness of independent production
pushing broadcasters into production; the other is a strategy of expansion
with a view to reaching a certain critical size that can lead either to
expansion at national level (resuiting in monomedia concentration or
multimedia activities) or, if the national scene is [limited, to
international expansion (a licence in ahother Member State or cross—border
broadcasting). For instance, special-interest channels wiil naturatly look
to foreign markets to supplement their domestic “niche" market, which is

necessarily limited.

The role of institutional investors is considerable, probably in part
because of the restrictions on media ownership which timit control and
shareholidings and which make it necessary to find neutral financial
partners (sleeping partners). Financial investors for their part are

probably interested in the long-term prospects.
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Conclusion

The media sector [s characterlzed by a fairiy high level of concentration
compared with other sectors and by a complex web of shareholding and media
ownership networks céntred around a few large national operators. Although
they often have minority hoidings, the latter exerclse control over media
companies by forming alllances with sieeping partners. Large national
operators generally focus their activities on a particular country and have
minority holdings, with a passive role, in other countrlies. However, the
status quo seems Increasingly fragile given that operators, particuiarly in
the television sector, are forced to expand and become active In other
countries In order to create synergles.



B4 10:v+£100441026

HVdOIr
'SHYNOIP 'gdva

06, sunp-AeiN "O'W'3

uesiany
v BunoA-wes}

Jeen
/enyisul ejpeiN j1eH

ojpelipny
/elpny /in3asiidst

ueojqny
B BunoA/o8D)

ger g Jeurup /06, YN

<, 0661 4830

L]

uebAN 9 106601

6861 d| 'sdwe}
np 81Ney 16861 WID

siinpe JO %
Apieem

SiNp®. JO %
Aiea

SHnpe JO %
Apiosp

SINPB J0 %
Ajeq

slinpe Jo %
Aeem

uogieindod jo %
Apieapm

slinpe o %
Apisem-ig

uopeindod j0 %
Apieom

slinpe Jo %
Apleem

SHNPE JO %
Apieom

0’68

g'ie

8'ee

0'e6

¥'89

e'vb

1’28

£es

00

g'e8

008

S'LL

8

oL

0'ss

€48

€48

2’96

0's8

2'e6

g'sg

8'e8

0's9

{(Aiqiuow)) g'86

'8

8'96

0'L6

696

0'8L

WOQBNIX 31NN

Nivds

voNLdod

SANVIHIHLAN

AL

30334O

ANVAHID

3ONVHA

MYVYIANIQ

WNio138

06/6861
HOV3Y viaa

S3IHLNNOOD NHIHLNOS FHL NI HOVIH MOT ATIALLYIEH V 3AVH
SHIdYdSMIN AIVa ‘ALINNWINOD FHL SSOHOV HOVIH HOIH V SVH OIaVH ANV AL 3TIHM

IT gvl



aseqegeq 12801 :82N03

ssausIand JOUBASMIN ammmmmee
SIBIOLUOD [BUUBYD AL swawnan
$19(|0JJUOD UOAEIS OjpEH e

aNgoa

N
DOD

K ﬁ [+
asse
. 004 tnvsaattataassesasaanett 001
% %
303349 AHYHNIA
g 2 £ 2 L Q s ¥ € 4 { L]
L i L 1 I o 1 2 Il i 2 0
Gl X1 018
5
oca.' - Q2 .'.o - 02
§
A AV
&t AR
o
& - 05 & L 05
G &
»%r - 09 o'v» » 09
~ &
K - 0L a.o. o
s L 08 S - 0
Ir}otvlt-:.:{. - 06 > - 08
aaaanes L. oot e am l’liva) L 00t
R e e % . %.
FONVYHA HONIHAKNID 138 HStHII-NNIDT3E

SHIHSINENd H3adVdSMIN aONY
SHITTOHLNOD TINNVHI OlLYLS OIGVH dO1 A8

NOLLAWNSNOD 40 {%) SHYHS JAILYINNND 1T vl



aseqele( 108[01d 001008

siays|iand JodedSMON e

"4 (¥NQ) €1-¥-£10034-1026

8I0]|0SIUOD {BULBLD AL ssasass
£18]|0UOD UORELS O|PEY  memmme

aN3oDIAN
S 4 € 2 3 0 § ¥ € 2 ] 0
L 1 1 1 1 1 Q [ i L 1 1 O
08 Jo
L)
- 02 dFoz
&
- 08 ,.,. L 05
- OF ..,. L OF
L 05 $ ofos
- 09 § koo
L oz § o
. 08 $ e
- 08 .,.. - 08
ATRALLAAAUVALLAAN lg—. y o 8F
% %
AN NIVdS IVONLHOd
g ¥ € 4 3 0 S ¥ € 4 3 4]
L 1. 1 1 1 ° L H L 1 1 O
AL ol - 04
\)
..... - 02 - 02
% 08 = 0¢
& For - or
& Los L 05
)
\\\ .u. --09 &> - 09
y A
e - 04 - L 0L
oo&.oooo - 08 co-ooovoo - 08
- 08 - 08
L 001 - 001
% %
SANVTHIHLI3N AvUu aNV13HI
SHIHSINENd H3dVdSM3N ANV

SHITTIOHLNOD T3NNVHD AL/NOILY.LS OIAVH dOl A€
NOILAWNSNOD 40 (%) FHVHS FALLVINWND

(a3tns) III avl



4 00-vA0Qus 1028

/////

%Y 4&

2

%92

4444444

%ehl%el] uedg

%G9

%L1 IR %8 _./ SpUBHaUISN

W//// NN
////// // //

%S

BN
N%6 L X
RSN

N
/o\&m/ Ay
N,

i/’/’/

//7///

/////H,\M/m// pueja))

%L9

7%/%
%IV %L Auveuus
AR / o

/
%29 AN
ol % m// NNMM/M 8oyl
%bS
@ww%ma_ MN_M
%09 AR wnbes
SHIHSII8Nd 2 d0L A8

SNOLLYTINJHIO TY10L 40 IHVHS

STHLNAQD.-IAIAdWEXINL .., ...
SHIAdVASMAN ATIVA-NI-NGLLYHLINIONOD.

0661 [RUOIRLIBIU| LYHYD 182IN08

%1%
%86 m AN
NN
%26 ﬁm% ueds
%gh s
%E8 5GLE spueleuoy
%06 ,tm#m_ Ay
NN
%48 w\om, %8 puesy
SN
N
%96 %} %E (1epug pIO) AuruUED
%69
%ES
NN NN ﬁ/
%1€ N8t /.wsm/ \\ @n6ien
SHIHSIENd 2 d0L A8
STLLL TVLOL 40 JHYHE

SHIdVdSMIN NI 3TVOS HOd4 SFALLNAONI 3719V3ZIS 349 OL HY3ddV FH3HL

AT 8vl



YA 1 3L10Qd L LLE

ib ‘g9 ‘62 powbiam 9t L9 L8 JOVHIAY
Suoibe) 85 96 68 965 wopBUI} PAUN
o) yds aq sdeyiad pINoYs ALl
ve 85 L8 LLe uiedg
1S 15 00+ 00t [ebnuogd -
Y3 1g 98 X4 SpUBpBYIaN -
8¥ vS S8 ¥'iS LTI
YA 7 €L G'e pueRl .
09 12 L 66 3083JO
SJ31SEOpRAq
jeuoibas wapusdepus > €6, 28, b'18 {sopug) MO) AueuLan) .
. 10 pasoadwiod st QHY .
gy 88 G6 Y Wewusq
3 ey tL €95 adueld .
oy 93 98 19 Ustwaid - wnibjeg -
8E 08 65 Ve ~Bupjeads yous)d - wnibjed ¢
siadedsmeN o1pey AL
SHITTIOHLINOGD (uolinm) SiNIHdL00d
S3LON VIOIN ORI dOL A9 NOLLIWNSNOD 40 IHVHS % | NOLLVINdOd NOLLINNSNOD

S1NIHd4100d

-

VIG3IN 03 3IHL

e drme b oswbimrer A

aee e tdeesgn b s

NI NOILVHLINIONOD (Q3ISVE-NOLLIRNSNOI dJO SISATYNY

a3dnIoN! sl
dIHSHINMO-LNIWINHIAOD I HOIH St ALINARWWOO IHL NI NOILVHLNIONOD VIA3W

A vl



TAB VI

IN ADDITION TO CONSOLIDATION, TV BROADCASTERS ALSO ACQUIRED TO INTEGRATE INTO
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Part Threse

REVIEW OF MEASURES TAKEN
AT NATIONAL LEVYEL

The measures taken by Member States to promote or safeguard pluralism take
various forms and have various objectives. A distinction can be made
between measures which are specifically intended to promote diversity in
the media in view of concentrations and related measures With a wider
objective, such as assistance for the sector (aid for production,
distribution) or Journalistic independence. The latter are of particutar
importance for the press sector since they can either facilitate the
activities of media companies or guarantee certain editorial standards but

do not in themselves ensure diversity in the media when mergers occur.

Measures specifically intended to safeguard pluralism may be aimed at
either the content of broadcasts or the ownership structure of the
companies. The rules on programme content applicable in the broadcasting
sector are not intended to restrict mergers but to ensure that there is a
degree of diversity of information within a particular medium, whether or

not it is the result of a merger.

Finally, a distinction should be made between anti-concentration rules on
pluralism and discriminatory rules which restrict access to media ownership
by other Community nationals (still to be found in B, GR, P). The purpose
of these rules, which are in breach of Community law (Articles 59 and " 221
of the EEC Treaty), has no connection with the objective of safeguardihg
pluralism.
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l. ITUATION IN EACH NTRY
The following tables have been drawn up on the basis of the study appended

and are designed to give an overview!® of the main features of national

faws on company ownership.

16 These tables attempt to describe the main features of the legisiative
_Provisions but display certain inaccuracies inherent in this type of
presentation and due also, in some cases, to the difficulty of obtaining

or interpreting certain laws.
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ti. QVERVIEW

The position regarding national laws on media ownership may be summed up as

follows:
1. m th res: to r lat to th ital f di
companies

There are four types of restrictions on media ownership.
(a) Restrictions on muitiple ownership in the same medium (monomedia)

In order to prevent a situation where a single business controls or
influences several media of the same category (newspapers, radio,
television) certain national laws prohibit the cumulation of radio (D, F,
GR, |, L) or television (D, E, F, GR, 1, UK) broadcasting Iiéences,
holdings in other broadcasters (D, E, F, I, P, UK), or circulation in
excess of a certain market share for all daily newspapers (F, 1) or require
that prior consent be obtained before a particular circulation figure is
exceeded (UK).

(b) Restriction on muitipie ownership across several media (multimedia)

In order to prevent the same operator from controlling or influencing
several media of different tyﬁes, certain national laws prohibit the
possibility of having a broadcasting licence or acquiring holdings in a
broadcasting company if the applicant exceeds a certain press circulation
figure (D, E, F, 1, L, NL, UK). These restrictions also exist between
television and radio in some countries (DK, B Fr. + Fl, E, F, I, P, UK).
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(c) Restriction to a fixed maximum level! of the first hoiding in a
broadcast ing company

Some laws restrict the maximum stake of one shareholder in a television (E,
F, GR, P, D) or radio (D, GR, P) broadcasting company or prevent an
operator from having a decisive influence (DK). This type of provision
seeks to dilute the influence that a majority shareholder could have and to
promote a diversity of shareholders which could be reflected at the
programming level by a diversity of programme content.

(d) Restriction on holdings in a broadcasting company because of the
nature of the activities of certain iicence appiicants

some laws (B Fr., I, NL, P, UK) do not allow holdings in broadcasting
companies by applicants whose activities could give rise to problems from
the point of view of diversity of iInformation or editorial independence
(e.g. political parties).

(8) |Measures aiming to ensure transparency

To complement these measures and ensure that they are properly applied,
requirements regarding the identification of all the operators involved and
of their activities are 1laid down, to varying extents, In most

Member States.
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2. I f res: r fation nd r f discretion

The anti-concentration regulations may either lay down maximum |imits or
specific conditions, or establish very broad criteria which leave
wide~ranging powers of discretion to the authorities responsible for
applying them. The latter type of regutation can be found in Ireland
(press: “common good"; radio: “undus number of radio contracts";
muitimedia: "undue amount of communication media“), in the United Kingdom
(press: “"public interest") and in Denmark (radio/TV: “"decisive influence®).
Outside those countries, the regulations lay down fairly specific rules,
even if they leave a not Insignificant role to the authorities responsible
for interpreting them.

Moreover, more specific action on the part of the supervisory authorities
may in some cases be aimed at finding an ad hoc solution to the question of
the ownership structure of a company. For example, in the United Kingdom,
the IBA and the ITC (its successor) intervened in December 1990, following
the BSkyB merger (which constituted a breach of BSB‘s programme contract),
calling for the setting-up of a specific decision-making structure
consisting of two independent directors, one appointed by BSB, and the
other by MNews International, who will have to be approved by ITC and will
have a right of veto iIn the “Compliance Committee of the Board".
Similarly, when the Hachette group acquired control of the French channel
“La Cing", the Conseil Supérieur de I'Audiovlsuel gave its accord to the
capital restructuring plan on 23 October 1990 subject to <certain
conditions, including an obligation to seek Its authorization for any
holding acquired in a radio station and to inform it in advance of any
proposed holdings in companies in the communications sector.
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3. The disparity of the measures: differences In scope and in the degres of
the restrictions

The legisiative provisions vary to a considerable extent (see table)
particularly as regards the type of restriction (see section 1), the scope
of restrictions on media ownership (particularly for the monomedia press or
for the multimedia), the degree of constraint (number of licences or
holdings that may be cumuiated, possible percentages), the methods of
applyling the restrictions such as the reference basis (TV -
satellite/terrestrial (F, UK), general/specialized information programme
(D), national/regional (F, 1, UK)) or assessment criteria other than the
percentage levels (see section 2 above).

4. Origin of the measures: a recent legislative deveiopment

Laws on media ownership are a fairly recent phenomenon, their adoption
having coincided with the liberalization of the audiovisual sector. This
new generation of laws can be dated fairly definitely to the second half of
the 80s (86: F; 88: E, GR; 90: |, UK, DK, P; 91: D, B,FR, L) and is stitl
expanding (92: NL), with some Member States taking advantage of the
amendments to their'legislation on the audiovisual sector required by the
transposition of the Council Directive 89/552/EEC of 3 October 1989 on the
coordination of certain provisions laid down by law, regulation or
administrative action in Member States concerning the pursuit of television

broadcasting activities.

In the case of the press, the rules on the multimedia belong to this same
legislative movement, while the monomedia provisions specific to it cannot
be attributed to a definite period: UK: 73; IRL: 78 (+ 87); D: 80 (+ 85);
1: 81 (487, 90), F: 86. This is because there was no “|iberalization”
phase in this sector.
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liticall itiv 1aw r nd in
glrcumstances

These reguiatory measures often display the common feature of having been
adopted in a politically charged context (as the debates in national
parliaments reveal) and having been conceived in response to national
circumstances of the moment. This clearly appiies, for example, in the
case of the French, {talian, United Kingdom or German laws which have been
tailored to the circumstances of the main operators in those countries.
The effect of this political dimension is to create regulatory frameworks
which are sometimes difficult to administer, because of the very delicate
and vuinerable balances which have been achieved, which are not always
attuned to changes In the sector and differ significantly from one another
because each deals with a specific situation.

Conclusion

Since the mid-80s, Member States have adopted a whole range of regulations
restricting ownership of the media In order to safeguard pluralism. It Is
typical of these restrictions, which should not be confused with those
which discriminate sgainst Community nationals, that they differ widely.
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Part Foucr

ASSESSMENT OF THE NEED FOR ACTION

The need for action by the Community has to be assessed in the light of
Community objectives, the requirements flowing from them, and the
principles of subsidiarity and proportionality.

Chapter 1. NITY ECTIVE

The sole objective of safeguarding the pluralism of the media, as such, is
neither a Community objective nor a matter coming within Community
jurisdiction as laid down in the Treaty of Rome ot the Treaty on European
Union. This situation does not, however, affect the other existing
Community objectives and powers. A look therefore needs to be taken at
those Community objectives which might be affected by questions of
pluralism.

. The completion and functioning of the internal market

One objective in this category is that of establishing the internal
market, set out in Article 8a of the EEC Treaty and Articlie G § B 3 of the
Treaty on European Union, since, in the media sector, it could be affected
by national regulations brought in to safeguard pluralism of the media.
This aspect was stressed in the Parliament resolfution of
16 September 1992.17 Morsover, the achievement of this objective could
help to increase pluralism by providing opportunities for media companies.

17 Resolution on media concentration and diversity of opinions, paragraph
W: “~“whereas dliffering national Ilaws on media concentration can
disadvantage the operation of the single market, as thls creates the
risk of clrcumvention of the law and distortion of competition between
media companies in various Hember States as well as different start-up
conditions for those embarking on actlivities In the media;”
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1. Industrial policy

The objective of strengthening the competitiveness of Community Industry
was the subject of a Commission communication of 26 November 1991 on
industrial policy and is expressiy laid down in Article G § B 3 of the
Treaty on European Union. In the case of the audiovisual sector, this
objective Is also referred to In the Commission communication of
21 February 1990 on audiovisual policy.

This objective is affected since the national regulatory framework for
mergers infliuences the competitiveness of media companies. Morsesover, the
achievement of this objective can also contribute to pluralism in the media
by fostering the competitiveness of media companies. In this respect,
Parliament, In its resolution of 16 September, stressed the importance of
having “an economically viable medla sector, permitting the formation and
development of a varliety of medla companies of all sizes”,'8 and of
facilitating “the formation and development of media companies at European
level so as to promote pluralism by Increasing the provision of
Information~ .19

18 Paragraph K
19 Paragraph M.
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1it. Audiovisual policy

In its communication on audiovisual policy20 the Commission expressly
stated that "the establishment gf the European audiovisual space does not
derive merely from its wish to promote the audiovisual industry but also
from the importance attached by the Community to the requirements of a
democratic society, such as, notably, the respect for pluratism in the
media and for freedom of expression. The Community’s audiovisual policy
seeks therefore, also, to ensure that the audiovisual sector is not
developed at the expense of pluralism ...". The objective of implementing
audiovisual policy therefore requires that pluralism shouid not be
affected. Parliament focused on this objective of safeguarding pluralism
both in its resolution of 15 February 199021 and in that of
16 September 1992.22

IV. Respect of fundamental rights

Respect of fundamental rights is essential to the way in which the
Community works. Article F(2) of the Treaty on European Union reaffirmed
the case-law of the Court on fundamental rights in which respect for
fundamental rights forms an integral part of the general principles of law
which the Court of Justice ensures are respected. The Court has thus
explicitly ruled that fundamental rights must be protected within the
framework of the structure and objectives of the Community.23 Given the
close links between the question of protecting pluralism and freedom of
expression,24 it is, then, an obligation which embraces the three previous
objectives and which determines how they are defined and achieved.

20 COM(90)78 final.

21 Resolution on media takeovers and mergers, 0J C 68, 19.3.1990; see
paragraph B: "whereas restrictions on concentration are essential in the
media sector, not only for economic reasons but also, and above all, as
a means of guaranteeing a variety of sources of information and freedom
of the press".

22 Resolution on media concentration and diversity of opinions,

- paragraph C.
23 Case 11/1970 Internationale Handelsgeselischaft [ECR] 1970 1125.
24 See Part One above.
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Chapter 11. MNEEDS IN THE { IGHT OF COMMUNITY OBJECTIVES

The need for action must be assessed In the light of the objectives set out
above. These objectives can be grouped around, firstly, completion of the
internal market (which Includes Iindustrial policy) and, secondly,
audiovisual poilcy which seeks to ensure that the sector does not develop
at the expense of pluralism.

The nature of these objectives differs: those assocliated with the single
market, expressly set out in the Treaty on Europesan Union, involve an
obligation to eliminate obstacles to the estabiishment or functioning of
the single market and to strengthen the competitiveness of industry in the
Community; the objective linked to the safeguarding of pluraiism, which is
not mentioned as such in the Treaty on European Union, requires the
Community to ensure, within the Iimits of [ts powers, that such pluralism
is not undermined or indeed is promoted.

The distinction between these two types of objJective does not, however,
mean that they are necessarily conflicting. On the contrary, they may
comp lement each other since the single market and industrial policy may
contribute to piluraiism by promoting the economic development of the media
sector.

Making this distinction enables us to tackle the two questions that have to

be answered Iin order to determine what action is needed at Community level:

- to what extent do media mergers and the regulatory framework governing
them at national level have negative effects on the functioning of the
single market?

- to what extent are there risks to pluralism which could be dealt with at

Community level in the framework of Community objectives and powers?

This second question will be looked into first, given that it is the one of

most concern to Parliament.
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Section 1. IDENTIFICATION OF NEEDS IN THE LIGHT OF THE OBJECTIVE OF
PLURAL ISM -

in order to identify what measures might be needed, the present methods of
limiting the effects of mergers on pluraiism have to be assessed to see
whether they show any shortcomings in terms of the Community framework. It
is not a question of assessing in abstracto the qualities of protective
systems but of determining to what extent the Community environment has an
impact on their effectiveness in terms of safeguarding pluralism and could
affect them.

To this end, the two existing levels of action to control mergers will be
looked at: at national level, competition law and the anti-concentration

rules specific to the media; at Community level, Community competition law.

Subsection 1. Effectiveness of national safequards

A distinction has to be made between needs arising from any deficiencies In
a nationa! system for safeguarding pluraiism and those arising from the
fact that national systems cannot cover situations with a Community
dimension. In the former case, ihe deficiencies are attributable to the
choices which have been made by the national authorities themselves,?2®
whereas in the latter, the deficiencies could be due to circumstances
outside the national authorities’ control. Only the latter will be

considered here.

25 Thus, the example occasionally referred to of the BskyB merger falls
into the first category, since this merger is not in breach of the UK
system introduced by the Broadcasting Act and -cannot be considered as an
example of the limits of the application of a national law alone. The
recent dispute between Mr Berlusconi and Mr Benedetti also comes into
the first category.
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The Commission has not so far come across any obvious case where the
application of national rules alone has not been sufficient to protect
pluralism because of their purely national scope. However, reference Is
generally made to certain aspects to underline the virtual Iimits of
national systems set up to safeguard pluralism in the face of
concentration: the risks of circumvention, the impossibility of controlling
mergers at the national leve! and the problem of transparency.

f. Risks of circumvention

The problem. ‘It is theoretically possible that a media company would seek
to circumvent the anti-concentration law of one Member State by
establishing itself Iin another Member State and broadcasting programmes
from there to an audience in the first State. To this end, it could invoke
the principies of free movement of services and, in the case of television,
the “Television without frontiers®" Directive. For example, a broadcaster
could establish itself in a country in which there are no
anti-concentration rules in order to broadcast by sateilite to another
country in which it would not have obtained a licence, had it requested
one, because it would have exceeded the limit for cumulating |icences.
Although such a case has never arisen, it is often referred to to underiine
the inadequacies of the protection granted by\national laws. The press
sector Is less affected since the restrictions generally regulate the
granting of broadcasting licenses.

Legal assessmant. The situation in question must be assessed in the light
of the principle of free movement of services laid down in Article 59 of
the Treaty and in Directive 89/552/EEC "Television without frontiers".
Television broadcasts from another Member State must be regarded as
services normally provided for remuneration within the meaning of the
Treaty.26

26 See “Television without frontiers, Green Paper on the establishment of a
- common market in broadcasting, especially by satellite and cable*;
COM(84) 300 final, part 5, A, |; and Case 352/85 Bond van Adveteerders

et al. 26 April 1988 [ECR] 2085.
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A measure aimed at preventing the reception or retransmission of a

V broadcast originating from another Member State because it would be in
breach of laws on pluralism would constitute a restriction on the free
movement of services. It is therefore necessary to determine to what
extent a Member State may restrict the free movement of services on grounds
relating to pluralism. For this purpose, a distinction needs to be made
between a discriminatory restriction, 1i.e. discrimination against the
person providing the service on the grounds of his nationality or the fact
that he Is estabiished in a Member State other than that In which the

“'service is provided, and a restriction applied without distinction to both
nationals and persons from other Community countries. The measure wouid be
discriminatory if, for example, it restricted shareholdings by
non-nationals or non-residents. The restriction wouid be applied without
distinction If, for example, the limit on the shareholding appiied to both
nationals and foreigners.

§1. Discriminatory restrictions

A Member State may Impose a discriminatory restriction in terms of
nationality reasons only on one of the referred to in Articie 56 of the
Treaty (public policy, publiec security or public healith) and even then
subject to checks of Its proportionallty.27

27 Case 229/83 Leclerc [ECR] 1985, paragraph 30. The Court has already had
occasion to rule, in relatlon to Article 36 of the Treaty, that "since
it derogates from a fundamental rule of the Treaty, Article 36 must be
interpreted strictly and cannot be extended to cover objectives not
expressly enumerated therein".
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Pluralism couid not be Invoked as a reason for discrimination, since it
cannot be associated with any of these three resasons. In its Groppera
judgment ,28 the European Court of Human Rights linked pluralism not to the
requirements of public order or public security but to respect for the
rights of others, which is not mentioned in Article 56 of the Treaty. As
the Court of Justice stated in Its judgment of 18 June 1991, “the
limitations Imposed on the power of the Member States to apply the
provisions referred to Iin Article 66 and 56 of the Treaty on grounds of
public order, public security and public heaith must be appraised in the
light of the general principle of freedom of expression embodied in
Article 10 of the European Convention on Human Rights" (Case 260/89,
paragraph 45). This means that Member States cannot invoke grounds which
would go beyond what is permitted by paragraph 2 of Article 10 and, in this
case, could not therefore invoke public order which was not used by the
European Court of Human Rights.

§2. Indistincly appliied restrictions

In the absence of any harmonization of laws, a Member State could restrict
a television broadcast from another Member State which would not conform to
its rules on pluralism only if such a restriction is applied without
distinction and if the following conditions are observed: the restriction
is Justified on imperative public interest grounds; the requirements which
the relevant iaw meets are not already satisfied by the rules imposed on
the provider of the services in his own State; and the restriction is not
disproportionate to the objective sought (since the measure is likely to
ensure that the objective is achieved and does not go beyond what is

strictly necessary to that end).

in order to assess whether restrictions which are applied without
distinction can satisfy these conditions, the measures giving rise to the
restriction must be divided into those relating to the services themselves

and those appl!ied to the provider of the service.

28 See Part One above.
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A Moasures relating to the provider of the service

(a) Restriction

The restriction would consist in applying to a broadcaster from another
Member State the regulations on media ownership applicable to national
broadcasters and preventing the retransmission of its broadcasts since it
does not satisfy the conditions laid down by that legislation. For the
purposes of measuring the level of concentration, the Ilaws of some
Member States put foreign broadcasters whose broadcasts are received on

their territory on a par with national broadcasters.

In Germany, Article 21 of the Treaty of August 1991 conciuded between the
Linder on broadcasting in the unified Germany restricts to two the numbser
of national programmes (of which only one general or special interest); it
provides to this end that the other German-language programmes from the
same broadcaster which can be received in the entire Federal area must be
included Iin the count. Thus an Austrian broadcaster also broadcasting in
Germany, without intending to circumvent German legislation (the programmes
- have an "Austrian® content for example), wilil none the less be counted for
the purposes of monitoring compliance with Article 21 and, for example,
wiltl not therefore be able to have a second general channel retransmitted
in Germany (with “German” content). Should a channel be involved which
comes under the rules of a Member State and circumvention covered by the
van Binsbergen judgment does not occur, this provision might give rise to a

restriction of the freedom to provide services.

In France, Article 41(3) of the Law of 30 September 1986 treats the
operator of a sateilite television channe! broadcast from abroad and
normally received in French on French territory in the same way as a
iicence-holder. This rule could possibly be invoked to restrict the
retransmission of such channels where the position of the broadcaster was
incompatible with anti-concentration rules such as those restricting the
maximum shareholding by one person to 50% or limiting the number of
licences for satellite channels to two. Simifarly, the system of
agreements set up for the cable retransmission of channels enables the CSA

to impose obligations to safeguard pluralism.
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in the United Kingdom, the 1990 Broadcasting Act?9 subjects persons who
have a satellite television channel broadcast on a frequency which has not
been allocated by the United Kingdom and which according to the ITC is
intended for genseral reception In the United Kingdom (even if it Is also
intended for reception elsewhere) to the same restrictions on the ownership
of other channels as those applicable to "non-domestic satellite services".
The channels of the other Member States could therefore be affected by the
application of such a provision.

Apart from these cases, it is reasonable to assume that where there is no
specific provision to this effect, the licensing authorities use their
discretionary powers to take account of the applicant’s position in respect
of concentration. This might go as far as including media holdings and
control in other States even if the media are not broadcast or circulated
in the territory of the State granting the licence.30 In this respect, an
imprgvament in the exchange of information on cross-border concentration as
called for by the Council of Europe3! for example could assist such
assessment.

(b) Absence of similar rules In the Member State of origin
This condition would probably be met in most cases because the laws on this

matter differ and because national laws usually deal only with national
situations.

29 Schedule 2, Part {11, paragraph 6(2).

30 This case does not appear to exist, at feast not explicitly, in
anti—concentration laws since they refer in most cases either explicitly
to the country (“total print run of newspapers in ltaly", for examplse)
or to a reference area (local, for example) or, again, to the “national"”
character of the channel or distribution network.

31 Resolution adopted at the third European Ministerial Conference on mass
communications policy, Nicosia, 9 and 10 October 1991.
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(c) imperative reasons of public interest

The objective of safeguarding pluralism may be one of the imperative
reasons of pubiic Iinterest Justifying restrictions applied without
distinction. This may be deduced from the case-law of the Court In
Strasbourg on Article 10(2) of the Convention for the protection of human
rights and fundamental freedoms which includes piluralism among the
legitimate objectives that may Justify derogations to the principte of
freedom of expression contained in Article 10(1). Moreover, in the two
judgments of 25 July 199132 the Court of Justice of the European
communities held that ~cultural policy might afford an Imperative reason of
public Interest Justifying a restriction on the freedom to provide
services. Indeed, the preservation of plurallsm which the Netherlands’
policy sought Is related to freedom of expression, as upheld by Article 10
of the Convention for the protection of human rights and fundamental
freedoms* .33

In the case in question the Court did not accept the grounds invoked by the
Nether lands Government not because of the objective pursued but because of
the condition of proportionality.34 Conversely, this means that the
objective of saféguarding pluralism may Jjustify non-discriminatory
restrictions on the free movement of services as long as the measures which
seek to achieve that objective do not create a disproportionately
restrictive effect.

(d) Proportionality of the restriction
in order to be justified, the restrictive measure must be appropriate to

the purpose of achieving the objective sought and not exceed what is

strictly necessary to that end.

32 Judgments of 25.7.91 in Cases 288/89 and 353/89, not yet reported.

33 Case 353/89, paragraph 30. The wording used by the Court might be taken
to suggest that it is more cultural policy than the protection of
pluralism which constitutes the public interest. Yet the next paragraph
removes the ambiguity by stating that the measure in question "exceeds
its aim of protecting freedom of expression” (paragraph 31).

34 See below. :
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Case-law of the Court of Justice. The two judgments of 25 July 1991 on the
Dutch taw on the media constitute, so far, the only cases examined by the
Court in which pluralism was invoked to justify a restriction. In these
two Judgments the Court ruled that the condition of proportionality was not
met because one of the provisions3® subject to complaint exceeded the
objective sought36 and the other37 was not appropriate to the
objective.38

It is not possible to deduce from this particular case that, a priori, any
restriction on the free movement of services with pluralism as its
objective wouid be disproportionate and thus unjustified. In this case,
the provisions in question were not specific to the preservation of
piluratism (as on the ownership of the media, for example) but were rules
on advertising aimed at preserving the non-commercial character of
broadcasters. It was therefore difficuit to claim that application of

these provisions was appropriate to the objective of preserving pluralism.

The case where the restriction consisted in applying a provision specific
to pluralism, such as that restricting ownership of theﬁ media, to a
broadcaster from another Member State has not yet been examined by the
Court. Having regard to certain national provisions,32 it is not,
however, impossible that such a case could one day be brought before the
Court.

35 On the obligation to use the services of the Bedri]f for the production
of all, or part, of their radio or television broadcasts.

36 Since piuralism in the audiovisual sector of a Member State cannot in
any way be affected by enabling the various national broadcasting
organizations to call upon the services provided by persons establiished
in other Member States (paragraph 31).

37 The conditions governing the structure of broadcasting organlzations
established in other Member States.

38 "In order to guarantee pluralism in the audiovisual sector, it is far
from essential for national legislation to require broadcasting
organizations established in other Member States to conform to the Dutch
model [...]. For the purpose of guaranteeing the pluralism which it
seeks to preserve the Netherlands Government could properily confine
itself to formuiating the internal rules of its own organizations in an
appropriate manner"” (paragraph 42).

39 See above.
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Using the yardstick of proportionality, the restrictive effect caused by
the application of national anti-concentration ruies to a broadcaster from
another Member State is difficuit to justify.

- Proceeding on a case-by-case basis, it will be necessary to assess
whether the restrictive measure is .appropriate to the objective of
pluratism. For exampie, this condition would be difficuit to satisfy in a
case where a Member State took account of the extent of ownership of media
other than those broadcast or circulated on its territory. A foreign
broadcaster would thus have his holdings in other Member States taken into
account in any check on whether the limits lald down in the receiving State
had been exceeded. Aggregating such holdings would rapidly lead to a
situation where reception of foreign broadcasters was prevented in a
particular State. Such a multiterritorial criterion should be regarded as
unjustified since it is not apparent how the control of media in one State
could affect pluralism in another when those media do not operate there.

Similarly, the condition of appropriateness would not be satisfied where
the restrictive measure preventing the reception of a broadcast by a
broadcaster established in another Member State also prevented that
broadcaster from brbadcasting programmes in the territory in which it is
established or in that of other Member States. In such a case the measure
could have the effect of preventing -the broadcaster from contributing to
pluralism in its own country or in others. Application of the national law
is not, then, an appropriate means of preserving pluralism since it has the
effect of restricting it in another State.

— it wiil also be necessary, still on a case-by-case basis, to assess

whether the restrictive measure doss not exceed what is strictly necessary.
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This condition would not be easy to meet in a case where a Member State
appiied its rules to channeis originating from other Member States which
did not really threaten pluralism because of, for example, a very small
actual audience, because of the language (or languages) used, or because of
a programme‘’s content that is not specifically geared to the general
public. In such a case the measure would not be *“obj)ectively necessary”4°
to achieve the desired objective which is not to apply national legislation
as such but to preserve pluralism.

In all these cases, the Member State of origin would actually be attempting
to give an extra territorial effect to its conception of pluralism.
However, there is no doubt that the monitoring of proportionality soon
becomes a very delicate exercise because of the subjective element in the
assessment that it requires and the difficulty of distinguishing it from
cases which could be covered by case-law on circumvention in the strict
sense of the term.

(e) Case-law on circumvention of legisiation

In the light of the so-called “van Binsbergen" judgment,41 the
clircumvention of anti-concentration ifaw could, subject to thks conditions
faid down by the Court being satisfled, justify a restriction on the free
movement of services.

According to this Judgment, the cond/tlions necessary for a restriction to
be justified are as follows: the activity in question must be entirely or
principally directed towards the territory of another Member State
(objective condition), for the purpose of avoiding the professional rules
of conduct which wouid be applicable in the Member State of origin
(subjective condition), and the situation comes under the chapter relating
to the right of establishment and not the one on the provision of services.

40 Judgment of 26.2.1991 in Case 180/89 Commission_ v __ltaly, not yet
reported, paragraph 17.

41 Case 33/74, [ECR] 1974, 1299, paragraph 13; see also the “co-insurance”
judgment in Case 205/84 [ECR] 1986, 3755, paragraph 22.



- 73 -

The legal basls for this case-law Is not explicit apart from the fact that
it has to do with the dividing tine between the right of establishment and
freedom to provide services.42 The basis may lie in the implementation of
a general principle which would prohibit the abuse of a right, but also in
the case—law on the actual definition of what is a service. In the former
case, the basis would be purely judicial, while in the latter it would rest
on the inapplicabitity of Article 59 of the Treaty since the situation
could not be described as a service within the meaning of Article 60 of the
Treaty because the condition relating to its cross-border character would
not be met. In certain instances of circumvention of legislation it would
be possibly necessary to consider that all the relevant elements had to be
confined within the same Member State,43 which, as the Court has ruled,44
would prevent the application of provisions on the fres movement of
services. Such an approach would moreover complement that of the actual
and permanent establishment developed by the Court In its Factor tame4®
judgment on the right of establishment. However, as the Court has not yet
applied this Judgment to a specific case, this question remains open.

42 As is confirmed, firstly, by the last part of paragraph 13 of the
van Binsbergen Judgment and, secondly, by the fact that in the same
Judgment the Court (contrary to its practice in subsequent judgments
relating to Article 59) did not devote a special paragraph to the
question of whether there was indeed a service within the meaning of
Article 80; if this had been the case, it wouid have been possible to
conclude that the question of circumvention is quite separate from that
of the nature of the activity in duestion {(whether or not it is a
cross-border servics).

43 Judgment of 18.3.1992 in Case 52/79 [ECR] 833, paragraph 9.

44 idem and Judgment of 26.2.1991 in Case 198/89, Commission v Itatly, not
yet reported, paragraph 9.

45 Case 221/89, not yet reported; paragraph 20 states that the concept of
establishment, within the meaning of Articles 52 et seq. of the Treaty,
implies the effective exercise of an economic activity by means of a
fixed establishment in another Member State for an unspecified period“.
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The d/fficulties of iInterpreting and applying this case-law are clear. The
objective and subjective conditions give the Court wide discretionary
powers, particularily the latter which requires the Identification of
intent,46 |.e. the actual motive of the person providing the services. It
would be necessary, In particular, to prove that the intention to
circumvent anti-concentration rules, as such, and not other rules,4? had
played a decisive role in the choice of location. Moreover, the appraisal
would have to take account of the fact that an operator may legitimately
attempt to use the opportunities provided by the single market In the
Community. Reliance on a set of Indices will not prevent this control from
. being very discretionary in nature.48

B Measures reliating to services

Compared with the measures relating to the provider of the services (rules
on media ownership), those relating to the services themselves (rules on
the content of broadcasts), the application of which to broadcasts from
another Member State would give rise to the restriction, raise different
questions. The "Television without. frontiers” Directive already
coordinates those areas relating to the content of broadcasts which, in
accordance with the Debauve judgment, could have Jjustified restrictions on
the free movement of television broadcasts.

46 Even in a case which would invoive identifying the cross-border nature
of the service (and not abuse of a right) since the procsss of
determining the State in which the “relevant elements® of the activity
are confined or of the “effective exercise" (Factortame judgment,
op cit.) of the latter could also cover the actuai intentions of the
person providing the services. ’

47 In particular if they do not pursue an objective in the public interest.

48 Apart perhaps from cases involving a broadcaster whose audience was

" entirely in the receiving country, whose programmes were prepared in the
receiving country, whose management bodies were also located there and
which had no other similar channeis broadcast to other countries from
the same country of origin. In this case one could dispute the
existence of a cross-border service since all the relevant elements
would in reality be in one and the same State. - TR e e
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The fact that provisions relating to pluralism such as obligations
concerning neutrality, objectivity, the sharing of air time, political
advertising, the ban on publishing or broadcasting opinion polils, etc. do
not form part of these coordinated areas means that a priori they were not
identified as being Ilikely to give rise in practice to risks of
restrictions on the free retransmission of broadcasts from another

Member State which would have justified their harmonization.

However, this does not mean that these provisions could never Justify
certain restrictions in the light of Community law. As with measures
relating to the provider of the services, the conditicn relating to the
pursuit of a public-interest objective would be met. The condition
concerning the absence of a simifar rule in the State would also be met in
most cases. The requirement that the measure must not be disproportionate
would however make it unlikely that the programmes of a particular channel
would be interrupted.49 certain obligations could not reasonably be
imposed (threatening a ban on retransmission) on a cross-border channel,
such as those requiring ths various shades of opinion in society to be
reflected. Moreover, oniy the particular programming complained of, such
as a political advertising clip regulariy broadcast over a fairly long
period and aimed at a country in which it would be prohibited, could be the
subject of an interruption.50 it should be stressed that “circumventions®
will be more blatant here than in cases involving rules on media
ownershipS! and therefore the control of proportionality should be less
difficult and give rise to fewer conflicts and less legal uncertainty.

49 Article 10 of the European Convention on Human Rights would provide a
very important framework for assessing the need for the restriction.

50 1t would still be necessary to prove that this Is the least stringent
measure in relation to the interest to be protected and that the same
measure would be applied to national broadcasters committing the same
infringement. Moreover, if the clip was not intended for that country
it would be disproportionate to prevent its retransmission when it could
be authorized in the country at which it is aimed.

51 Since it will be easier to show that the particular programme is adapted
to the receiving country because of the nationa! character of political
tife in the Member States (publicity for a national political
personality for example) and therefore that only a restriction on the
programme in question is an appropriate means of putting an end to the
situation. in the case of rules on media ownership it will be
difficult to prove that the restriction is necessary to safeguard
pluralism (see above) since the incompatibility resides in capital
holdings and not in programming ‘on the Sscreen. o -



- 76 -

However, in practice the risk of a circumvention. taking place is not great
because the financial stakes are tow52 and because operators’ strategy
would generally seem to be dictated by commercial rather than political
objectives.53

CONCLUSION

in the light of the legal assessment, HNember States would be able, If
certaln conditions are met, to restrict television broadcasts from another
Wember State which would clrcumvent national rules to safeguard pluralism
and would threaten pluralism. Apart from cases of clrcumvention In the
strict sense, It would be wmore difficult (control of proportionality),
although not {(mpossible, for a Member State to restrict the retransmission
of a channel from another Member State which was In breach of nattonal
rules on pluralism, albeit not Intentionally.

However, glving practical effect to this possibility of restricting
broadcasts could be a difficult matter where rules on medla ownership are
involved and could give rise to disputes because of dlfferences In
assessing a given situation. in thls connectlion, particular attention
needs to be glven to two factors: '

52 Contrary to broadcasts such as commercial advertising, programmes of a
political nature which circumvented national rules would probably not
generate enough revenue to make the risks worthwhile.

53 See "Study on pluralism and concentration in media—economic evaluation®
cited on p. 10 above.
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. rtalnti r rdil t definiti f clrcumvent ion

The application of Court jJjudgments on clrcumventions of the law will give
rise to major problems of Interpretation, since the same situation can be
seen In different lights by the States In question. in particuiar, It
will always be possible for the broadcaster to Invoke the fact that It
broadcasts to other countries to contest that circumvention has taken
place. These other countries could also adopt the broadcaster’s position
and contest the fact that the State whose legislation has been clrcusvented
should In the process challenge the State of establishment’s approsch to
pluralism. Moreover, glven that broadcasting is an activity which
requires authorization by the public authorities, the State which had
granted a ticence would be indirectly involved in the event of a dispute.
Therefore the discussion would concern the substance i.e. the ability of
each system to genuinely protect plura1ism.54 This legal uncertainty is
not a theoretical problem because even in areas already coordinated by the
“Television without frontiers"® Directive, fears of circumvention are
sometimes invoked;55 this will a fortiori happen even more frequently in

areas of pluralism which are not coordinated by a directive.

. The difficulty of taking technical measures against an operator whose
activities were circumventing a law. In the «case of satellite

broadcasting this aspect should not be overlooked, even if it wouid mainly
concern cases of individual reception (cable networks being easier to
control). It is probabie that in the event of a prolonged dispute as to
whether legislation had been circumvented, the brosadcaster would continue
Its activities because It would be materially Impossible for the State
whose law had been clrcumvented to stop them. The latter would have to make
direct representations to the State responsible for the brosdcaster and
thus glve the dispute & political dimension.

54 Why should the restriction of cumulation to one national terrestrial
channel as in France be more (or less) legitimate than a limitation to
three as in ltaly?

55 E.g. in the case of the plan to set up a Luxembourg French language film
channel broadcasting by satellite.
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11. Merger control at the national level

In competition law, too, Member States are legally entitied to defend
themseives against operations with a Community dimension which may be
covered by the Community principles of frese movement: the fact that a
merger has a Community dimension, and consequently falls within Community .
competition law rather than national competition law, does not prevent
Member States from taking measures to protect pluralism at national level.

Article 21(3) of the Merger Control Regulation expressly allows
Member States to go on taking appropriate measures to protect “"plurality of
the media® even where the Commission does not act against a merger. If no
provision of this kind had been made, paragraphs 1 and 2 of the same
Article would have deprived the Member States of authority over any merger
within the scope of the Regulation; such mergers would have become a matter
exclusively for the Commission and the Court of Justice.

The discretion given to the Member States by Article 21(3) is not
unlimitad, however, as the measures they take must be “compatibie with the
general principles and other provisions of Comnunity law" (first
subparagraph ofArticie 21(3)). This means in particular that the measures
must not be incompatible with the principle of free movement enshrined in
Article 59 of the EEC Treaty and in the "Television without frontiers"
Directive. The reference to general principles is important; in the light
of the case-law on fundamenta! rights developed by the Court of Justice, it
means that any restrictions those measures may impose, being in the nature
of exceptions to genera! rule (Part Ons), cannot go beyond the exceptions
permitted by Article 10(1) of the European Convention on Human Rights.S56

56 Judgment of 18 June 1991 in Case 260/89 ERT v DEP and Kouvelas, not yet
reported, paragraphs 41 et seq.
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The measures taken must be “appropriate measures to protect ... plurality
of the media", which would appear to exclude measures which are not
designed specifically for that purpose. So that, while rules on
concentration which are intended specifically to safeguard pluralism in the
media may provide a basis on which the national authorities may examine a
merger which the Commission has found to be compatible with the common
market, general competition rules which are not specific to this area would
not do so.

Finally, it is important to note that Member States cannot take advantage
of this possibility of national merger control in order to authorize a
transaction which the Commission has deciared incompatibie with the common
market. Article 21(3) is concerned only with the contrary case, that of a
transaction which is compatible with the common market but incompatible

with the national laws safeguarding pluralism.
111, Transparen

The need for transparency has been pointed out repeatedly, especially by
theEuropean Parliament57 and the Council of Europe.58 But it is by no
means clear that transparency as such raises problems which have to be
dealt with at Community level. Two separate questions can be

distinguished.
~ The collection and exchange of information

. At Member State level, the authorities have access to certain kinds of
information either because they have been given investigative powers or
because certain classes of information have to be supplied to.satisfy legal
obligations. The volume of data collected and the amount of Investigation
which takes place vary from one Member State to another, depending in
particular on whether there are authorities supervising the media and

competition and what powers they have.

57 Resolution on media concentration and diversity of opinions,
16 September 1992.

58 Resolution adopted at the Third Ministerial Conference on Mass Media
Policy, held in Cyprus.
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A distinction has to be drawn between broadcasting and the press. The fact
that broadcasters must have prior authorization puts the authorities in a
strong position to obtain the necessary information (no information, no
authorization). Thlé is not so with the press, except in some merger cases
where the public authorities intervene on competition grounds.

The collection of Iinformation has also to be distinguished from the
divulgation of information. Some data coilected by competition authorities
are confidential and are not accessible to the public. It does not follow
that the national authorities are unable to obtain such information.

. At European level the guestion of obtaining information on an operator in
another Member State has often been raised, particularly in the Council of
Europe. The Resolution adopted at the Council of Europe’s Third
Ministerial Conference proposes that a mechanism be set wup for
consultation between states.

It should be pointed out that the authorities’ need to exchange information
hinges in the first place on their capacity to obtain ihformation direct
from the companies involved. In the case of broadcasting the fact that a
company is based abroad wiil not necessarily be an obstacle, for the

reasons already outlined.

The exchange of information between authorities will ultimately bs
restricted by the limits to thelr power to obtain the kind of information
which a foreign authority might want and their wiliingness to do so.
National authorities are likely to be interested primarily in information
which is specifically domestic and which may not necessarily meet the
requirements of foreign authorities. A difficuity of that kind could be
overcome only by allowing an authority to have direct access to sources of
relevant information located in another Member State, without having to
pass through another authority. But the Commission has not been notified
of any obstacles in this respect. In any svent, if the need arose for an
exchange of information between competition authorities, it appears that
they would be able to make arrangements directly, without the need for any
institutional mechanism.
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— The use and processing of information

The purpose of the rules on transparency is to allow it to be established
“who controls what®. The real difficulty, then, is to define the concept
of control, and to establish suitable tests. The problem is not specific
to the media; it arises wherever there is any form of supervision of
concentration. The task can be a delicate one, as account has to be taken
both of the internal structure of the company and of shareholders’ outside
links.

Data may aiso be collected in order to monitor the development of
concentration. With monitoring of this kind, which is undertaken for
purposes of analysis, the question which arises is one of processing and of
the establishment of a system of analysis suited to precise needs, rather
than a question of the actual collection of data. There are already
private firms, public authorities and institutes specialized in this type
of activity. Lastly, monitoring the development of concentration does not
in itself provide a solution to any probliem of pluralism which may arise in
the media.

In conclusfion, transparency as such Is not at present seen as a need which
would Justify specific action on the part of the Community, as long &s
there are no obstacles to exchanges of Information between natlonal
authorities. But [t Is [lkely that the I[nternational dimension witl be
additional to the existing factors which sometimes make for less
transparency.

Subsection 2. The effectivensss of Community competition iaw

Specific action to guarantee pluralism at Community level will be necessary
only if the need to maintain pluralism cannot be met using Community
competition faw as it stands (Article 85 and 86 of the EEC Treaty and the
Merger Control Regulation).
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In its Resolution of 16 September 1992 Parliament took the view that
“diversity of opinion and pluratism in the media cannot be guaranteed by
current competition rules alone®.

The relationship between competition law and pluralism can be described as
follows.

1. Convergence between the maintenance of compstition and the maintenance
of pluralism

A competitive environment and a properly working market are good for
pluralism, because the market will be open to new entrants - Iin this case
new media enterprises ~ and because publishers and broadcasters will be
encouraged to adopt distinctive approaches to editorial content and
quaiity, and thus to broaden the diversity of information.

There is thus convergence between the objective of maintaining pluralism
and the objective of maintaining competition. Competition law, and in
particular Council Regulation (EEC) No 4064/89 of 21 December 1989 on the
control of concentrations between undertakings (the Merger Control
Regulation, hereinafter referred to as “the Regulation"), heips to provide
an environment favourablie to pluralism by preventing transactions which
create or strengthen "a dominant position as a result of which effeciive
competition would be significantly impeded in the common market or in a
substantial part of it" (Article 2(3) of the Regulation).

A transaction of this kind is bad for competition, but it is also bad for
piuralism. Indeed it is difficult to imagine a case in which what is bad
for competition would be good for pluralism. This means that a merger
which was found to be incompatible with the common market could not then be
exempted on the ground that it had positive implications for pluralism (see
above). ‘
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Some mergers which raise questions of pluralism, therefore, can be
regulated by appliying competition law. In the purchase of advertising
space, for example, a merger might leave the media heavily dependent on a
central buying agency. This could damage pluralism: by lowering the price
of advertising space It could limit market access by new media enterprises
by reducing the revenue available, and provoke a reaction in the form of
further media concentration. Simitarly, competition law might prevent a
vertical link-up between a broadcaster and a satellite operator or a deal
linked to the application of a new technology (e.g. access control systems)
limiting access to the satellite channel market. The same would apply

where an operator abused a dominant position on the market in the sale and
acquisition of programme rights.

iIt. Limits to the convergsnce

Community competition law will serve the interests of pluraiism only if the
situation raises problems which can be expressed in its terms. But that is
not always the case.

§1 Pluralism and competition: different criteria

Although there is convergence between them, competition and pluralism are
fundamentally different things. Effective competition is concerned with
the economic behaviour of undertakings, while pluralism is concerned with
the diversity of information. Competition between undertakings may be
reflected in competition betwsen ideas, but the two approaches work on

quite separate lines.

In order to apply the Regulation it has to be determined whether a dominant
position is being created or strengthened, and whether effective
competition would be significantiy impeded.

An assessment of the effect on pluralism, on the other hand, has to be
based on an analysis of the diversity of information available to the
public affected, regardless of the competitive position of the undertakings

concerned.
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§2. The Impossibility of applying competition law In certain situations
where pluralism may be affected

Because of the difference in the nature of the two criteria, situations may
arise in which pluralism |Is threatened without competition being
significantly impeded in the common market or in a substantial part of it.

- Multimedia mergers

Multimedia mergers fall under the scope of the Regulation only if they
raise a problem of competition on the relevant market or markets. With
mergers of this kind the definition of the relevant markets can be a
complex matter, and it appears difficult to focus on a multimedia market as
such, with the possible exception of the sale of multimedia advertising
space. An analysis would more probably have to be based on the competition
problems arising within one of the submarkets, that is to say one medium
alone. Thus a merger between a multimedia group and a monomedia group (a
television group for example) might create a dominant position on the
broadcasting market or its submarkets. it is the monomedia impact rather
than the multimedia character of the group‘s activities which would be
questioned.®0 In terms of pluralism, on the other hand, multimedia
activity may raise difficulties even though it is compatible with
competition law. From the point of view of a media consumer who Iistened
to the radio in the morning, read the newspaper at funchtime and watched
television in the evening, a multimedia merger might have the effect that
all the media he consumed would come to depend on the same controller even

though the controller‘s market share in each of the media was not

60 This may reduce the scope for reference to a market in the sale of
multimedia advertising space, since the creation or strengthening of a
dominant position wilt most often be more clearly visible on a monomedia
market. 1t appears very unlikely that a multimedia merger could create
or strengthen a dominant position on the market in the sale of
mulitimedia advertising space without doing so on a monomedia market.
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sufficient to Impede competition. Diversity of information and of media
controllers has to be assessed not Just within one medium but between
different media as well, and given media consumer practices the convergence
petwsen the maintenance of competition and the maintenance of pluralism is
weaker in the case of multimedia mergers than in the case of monomedia

mergers.
-~ Monomedia mergers

Even a monomedia merger where no dominant position is created or
strengthened, and effective competition is not impeded, may endanger

pluralism nevertheless.

The Regulation applies only where a dominant position is created or
strengthened, and it is probable that a situation where pluralism might be
endangered will also involve a dominant position. However, the definition
of the relevant market might cause difficulty, as it might mean that a
situation with implications for pluralism would not be considered a
dominant position. In a merger between a group operating a terrestrial
network and another group operating a non-specialized pay channelf, for
example, the pay television market might be distinguished from the rest of
the television market, because of the different nature of its resources,
leading to the conclusion that there was no dominant position. But the
same controller would now have a general channel on both markets, which
seen from the information consumer‘s point of view might limit pluralism,
The factors looked at for competition purposes may thus be different from
those which are relevant for purposes of pluralism. In particular, the
more the markets are fragmented the less easy it will be to take account of

aspects involving pluralism.

Then there is the requirement that effective competition be significantly
impeded in the common market or a substantial part of it: it would appear
that this could limit the scope for applying the Regulation in cases where
pluralism is an issue, since the mere fact that a dominant position is
created or strengthened will usually be enough to raise a problem of
pluralism, even if competition is not impeded. For purposes of pluralism,

therefore, control would be tighter than for purposes of competition.
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~ The problem of thresholds

The 'three thresholds laid down in Article 1(2) of the Regulation limit the
scope for applying the Regulation to the media. To date two media cases
have been notified (Canal+/ESPN and Sunrise). The Sky/BSB merger, on the
other hand, feil outside the scope of the Regulation because each of the
undertakings concerned achieved more than two thirds of Iits aggregate
Community-wide turnover within one and the same Member State.

But the high level of the thresholds is not a justification for a specific
Community measure; if the problem is one of thresholds, they could be
lowered under Article 1(3) of the Regulation.

§3. The difficulty of a broad interpretation of competition law

It does not seem possible to overcome the difficulty of having two criteria
of a different nature by applying competition law in a specific way. In
the absence of any legal basis for doing so, an effect on pluralism cannot
In Itseif be taken into consideration in merger control. The references in
Article 2(1 b) to "the interests of the intermediate and ultimate
consumers® and “the development of technical and economic progress provided
that is to consumers’ advantage" do not provide such a basis.

Article 21(3) expressly takes plurality of the media into the national
framework; at 1least 1in spirit, this runs counter to the 1Idea of
interpreting the Regulation brcadly so as to include considerations of
piural ism.

The convergence of antitrust supervision and the monitoring of pluralism
thus goes no further than the positive effects which competition policy may
have on pluralism; competition policy cannot be made to include the
maintenance of pluralism.
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§4. Potential limits

The limits which have been identified here have not so far been tested in
reality. This is partiy because the Regulation has entered into force only

recentiy, and partly because mergers of this kind have not arisen.

it is difficult to evaluate the possibility of such cases occuring in
reality. One factor which might 1imit the prospect is that the
newant I-concentration laws specific to the media may prevent mergers which
would otherwise have been caught by the Regulation. It may be, therefore,
that any such cases will arise In the Member States which have not adopted
rules of this kind, or whose rules are not severe. As it is mainly the
small countries which have little in the way of strict rules, because of
the small number of private broadcasters there, it |is probable that
sensitive mergers affecting them would be a matter primarily for national
competition law rather than for Community competition law.

CONCLUSION OF SECTION 1

The objective of maintalining pluralism as it [s defined In the varlious
bodies of natlonal lew does not In Itself seem to necessitate any specific
Community action. The Member States are legally entitled to restrict the
retransmission of broadcasts originating In another Member State If there
Is real clircusvention of their laws on pluralism. HKergers which are
compatible with the Merger Control Regulation but which ralse difficulties
of pluralism can be dealt with under the national measures safeguarding
plurallse.

Community competition law does not provide a sultable I[nstrument for
maintalning pluralism, even though it may be of some assistance; but this
{s not enough to create a need for Community action.
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In practice, however, the application of national rules on pluralism may
run Into certain probiems of Iegal uncertainty, due to the difficulty of
giving a legal definition of what constitutes circumvention and the
consequent possibliity of tension between national authorities.

Section 2. IDENTIFICATION OF NEEDS LINKED TO THE PROPER FUNCTIONING OF THE
SINGLE MARKET

National anti-concentration laws specific to the media are not neutral in
their effects on the single market. The laws are different from one
country to another. The disparity itself is not necessarily a reason for
action at Community level. But action would be needed if their effect was
to create real obstacles interfering with the proper functioning of the
single market as defined in Article 8a of the EEC Treaty and Article G §B
3 of the Treaty on European Union. Six classes of obstacle can be
identified.

I. Restrictions on fres movement of services imposed where there is
clrcumvention of legislation

The disparity of pational laws may lead to cases of restriction on the free
movement of services which are justified in Community law (a legal analysis
of cases in which the free movement of services is restricted was carried
out In Section 1). This might happen especially where there is
circumvention of national legislation on the ownership of the media, which

would be covered by the Judgment in van Binsbergen.61

61 See above, sub-section 1.



-~ 89 -~

No such restrictions have been imposed hitherto. The danger of such
restrictions arising cannot be ruled out, however, given the regulatory
environment in the Community. An assessment of the danger of circumvention
has to look at two factors: the difficulty of entering the market
occasioned by anti-concentration rules and the market’'s growth prospects
(economies of scale) and economic attractiveness - the more access to a
promising market Iis Iimpeded by stringent anti-concentration rules, the
greater the danger of circumvention.

All the obstacles to market entry which are described below are also
factors leading to a danger of circumvention. A system in which it is very
difficult to obtain a licence (for a new channel, to renew an existing
ficence or to take control of an existing licensee) automatically creates a
danger of circumvention. But the danger seems a more real one In
broadcasting than it 1is in the press, because restrictions on media
ownership are concerned not so much with the press as with radio and TV
broadcasting and multimedia operations, and because the movement of
broadcast programmes is more difficult to restrict than the movement of
newspapers.

Circumvention is more likely to take place by means of satellite
broadcasting than by terrestrial transmission. Countries which are heavily
cabled or which have a high level of satellite dish ownership are most at
risk (B, NL, D, UK).
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11. Restrictions on the right of establishment

Constraints on media ownership in a Member State have a restrictive effect
on companies wishing to establish themselves there. This 1Is so
particularly where the company |is already established in another
Member State and the levels of the candidates® hoidings and control in
other Member States are counted towards the Ilimits, as is the case In
France or Germany, for example.®2 An applicant for a ticence who already
operates a channel in another Member State which is retransmitted in the
state in which the licence is applied for will in that case reach the
concentration thresholds, and consequently be refused it, more rapidly.
Applicants without channels in other Member States will have an advantage.

Restrictions which apply without distinction to nationals of the country
and other Community nationals, as the restrictions aimed at maintaining
pluralism do, are not in themselves incompatible with Article 52. The
Court of Justice has held, notably in Case 221/85 Commission v_Belgium,
which concerned clinical biology laboratories, that Article 52 requires
national treatment but nothing more; only discrimination based on
nationality and disguised discrimination are inccmpatible with it, unless
of course they are justified under Article 56.63 Restrictions which apply
without distinction to nationals of the country and to other Community
nationals are not caught by Article 52 as the Court has interpreted it.64

62 See Section 1.

63 The maintenance of pluralism is not a basis which can be invoked under
Article 56(1). -

64 The Court has sometimes left a little doubt on this point; see for
example the judgment of 7 May 1991 in Case 340/89 Viassopoulou, 1991, |,
2357.
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Restrictions which are applicable without distinction are in themselves
legitimate for purposes of Article 52, but that does not mean that they can
be applied in order to restrict the movement of services originating in
another Member State. As we have seen,®5 such a restriction would be
incompatibie with Article §9 since it does not satisfy the tests developed
by the Court of Justice, particularly the presence of imperative reasons in

the general interest and the requirement of proportionality.

1it. Restrictions on competition

There are some methods of Ilimiting concentration which might have the
indirect effect of discouraging foreign investment in a Member State, and
thus protecting operators already established in that state as compared
with those from another Member State wishing to set up in the first state

in order to have access to its market. Two examples may be given.

- In broadcasting, there are rules in France, Greece, Portugal and Spain
restricting to 25% the maximum stake which can be held by.an operator in a
television channel; in Germany the ceiling is 50%.66 Foreign operators
may be reluctant to seek control of a television channel with a holding of
only 25%, such fragmentation of the capital making the management’s
position weak. In these countries |icensees have a measure of protection
against takeovers. They are protected against both nationals and
foreigners, but perhaps those who feel the effect most are operators in
Member States whose legisiation imposes no such restriction. In such
countries companies may be taken over by foreign firms which are not there

subject to any ceiling on their hoidings, while the target company would

65 Section 1 above. .
66 In Portuga! there is a 30% restriction for radio.
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have great difficulty in doing the same thing in Member States which do
impose such ceilings. Against the background of current economic
strategies, involving international cross-holdings between media, this
imbalance or absence of reciprocity could be a source of real difficulty,
and could upset the present status quo.®7 The 1TV companies in Britain
recently expressed concern at the ownership restrictions which exist in
some countries at a time when a Community opserator can acquire 100¥ of an
ITV company in the United Kingdom.

- Another example is provided by the legislation which takes into account
the activities of foreign broadcasters for purposes of the control of
concentration; this may also have the effect of protecting eétablisﬁed
firms.68 in Germany, for example, the Treaty between the Linder which
includes foreign channeis broadcasting in German on German territory in the
calculation could have the effect of preventing these channels from
establishing another German-speaking channel specifically for the German
public, and thus from competing directly with domestic German channels, as
the threshold of two channels would then be exceeded. The same problem

could arise under French law, which contains a similar provision.

iv. Distortion of competition

Anti-concentration laws specific to the media impose Ilimits on media
ownership which vary from one Member State to another. The disparity in

the ceilings imposed can have consequences of two kinds.

67 Part Two above.
68 Above.
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— It may produce a drain of investment from countries with ciosed ownership
access to countries with more open access. Concentration would thus rise
to a higher level in countries with open access than it would in countries
where access was relatively closed. Countries with open access might then
react by Imposing more restrictive systems themselves. An  investment
. drain of this kind might occur particularly inside an area in which the
language spoken is the same, always supposing that there is a wide
disparity between the systems In operation. An Investment drain is thus
somet imes alleged In connection with the Hersant group‘s holding in the
Belgian press.59

- It may simultaneously, in the opposite direction, enable operators
established in an open-access country to build up a strong competitive
position before entering the market in other countries. An example in
broadcasting Is Fininvest, which developed on an open domestic market.

Y. Legal uncertainty regarding circumvention

in theory the circumvention of national rules on piluralism could lead
Member States to impose restrictions which would be Justified under
Community law. But as we have seen/Q it will be very difficult in
practice to say whether a restriction on free movement is indeed justified
in the light of the case-law of the Court of Justice, particularly the
principle of proportionality or the rules on what constitutes circumvention
for these purposes. in addition to the implications for Member States,
the consequence of this lega! uncertainty as far as industry is concerned
is that it constitutes a barrier In the way of Community I[nvestment. The
danger that a Member State might invoke the circumvention argument against
a firm which was in fact taking legitimate advantage of the opportunities

69 It is argued that the ceiling of 30% of the daily newspaper market laid
down by French law led the Hersant group to prefer a 42% holding in the
Belgian newspaper Le Solr.

Within the European Economic Area there could be an investment drain of
this kind betwsen Germany and Austria.

70 See above.
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offered by the single market, and the risks of tension between
Member States which have already been described, are liable to deter firms
from entering the market, which they already regard as a risk area quite
apart from this question of pluréfism. A situation of that kind couid not
be reconciled with the industrial policy objective laid down in Article 130
of the Treaty on European Union, which is to encourage an environment
favourable to initiative and to the development of undertakings throughout
the Community.

Vi. bstact t t di tivity in th nit

These laws by nature limit access to media ownership and thus restrict
entry to the broadcasting and press market. Moreover, the disparity of
national laws on media ownership has the effect of limiting access to media
activity. In the internal market such obstacles may be contrary to the
industrial policy objectives set out in Article 130 of the Treaty on
European Union, which aims, In accordance with a system of open and
competitive markets, at encouraging an environment favourable to initiative
and to the development .of undertakings while maintaining an open approach
to markets.

(a) Restrictions on media ownership at national level

The anti-concentration rules specific to the media constitute a
particularly strong barrier to entry, because they are concerned with the
very principle of ownership, which is at the basis of all economic
activity, and not solely with (imits on the way in which economic activity
is to be undertaken.

Broadcasting. National anti-concentration laws which are designed
specifically to ensure pluralism in the media place restrictions on both of
the only two ways of entering the broadcasting market: obtaining a Iicence
in one’'s own right or taking a stake in a broadcaster who already hoids a
licence. The restrictions imposed weigh equally heavily on applicants for
lticences and on those interested in acquiring shareholdings; they derive
from the following factors.
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~ JIhe limited number of licences granted. The number of licences is

limited in all Member States, but it is not necessarily set solely by
reference to objective criteria, such as the shortage of frequencies, or on
the basis of an assessment of the market; there may also be a measure of
discretion which takes account .of the media policy followed by the
Member State. Paradoxically, this limitation is a factor which encourages
concentration, because where there are no new licences the only course open
to a hew entrant is to take control of an existing Iicensee.‘ Increasing
the number of licences would reduce concentration by providing more
opportunities for new entrants.

-~ The conditions to be met in order to qualify for a licence or for a
holding in the capital of a broadcaster. Examples are conditions
preventing any sort of holding, even a minority one; rules disqualifying
certain persons (UK, 1); limits on the maximum holding allowed; and
conditions preventing or limiting monomedia or multimedia holdings by a
licenses in another media enterprise. The conditions of access to the
market may vary according to the type of channel concerned (e.g. special
interest, local or cable). Measures dealing with multimedia concentration
can produce greater obstacles to market access, because they broaden the
number of operators potentially concerned.

Press. Access to press activities is more open than access to
broadcasting, bescause:

-~ monomedia anti-concentration rules specific to the press exist in only
five Member States;

- those rules are not based on a system of prior authorization or
licensing;



- 96 -

— they are for the most part concerned only with daily newspapers, and
leave scope in respect of other products such as magazines (business and
finance, sport or women‘'s magazines). It is worth pointing out that
statistics show that it is precisely the category of magazines which is
mainly concerned in cross-border transactions;’1

- except in France and italy they are not based on automatic threshoids,
and thus leave greater scope for press publishing;

- in the case of the press the obstacles are mainiy due to multimedia
rules.

(b) Consequences of the disparity between limits at Community level

Apart from the restrictions on competition referred to under point 11!
above, the effect on the industry will be to increase costs.

There will be an Increase iIn the cost of research needed to devslop
strategles. The disparity of [aws makes strategic plahning more complex
and risky, and thus requires substantial investment.

There are the costs of a constraint-based strategy. The disparity between
national anti-concentration rules may force operators to adopt a strategy
which is not the most efficient one for the market, being to some extent
dictated by the scope for access to national!l markets left by restrictions
on media ownership. The constraints imposed by such restrictions may play

a part in certain choices, such as:

71 European Advertising and Media Forecast, June 1991, p. 23.
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Establ Ishment/distribution strategies. Among a media enterprise’s
different development options, the disparity of restrictions may
persuade it not to take the one of establishing itself in another
Member State but instead to supply its services from across the border,
even though this may be more costly and less selective. An operator
unable to establish itself on certain closed national markets may find
itselif compeiled either to fail back on one market or to follow a
targe-scale strategy. In the first case the scale effect of the single
market is prevented; in the second case it would be difficult to exploit
the specific features of the various national or sub-national markets.
If there is open access to terrestrial broadcasting in a Member State a
broadcaster can follow a more finely-tuned and selective strategy.

. Monomedia/multimedia strategles. The limits to development on markets
in other Member States which are Imposed by restrictions on media
ownership might for example encourage monomedia companies to fall back
on a multimedia strategy in their home country. This could be
particularly damaging to the market in special-interest channels; given
the limited public which will be available in any onhe country, their
viability depends to a great extent on the scope for development in
other Membser States.

(c) Compatibiiity of these obstacies with Community law

The simplest way of removing these obstacles would be to dismantle the
ﬁational restrictions on media ownership which cause them. As we have
seen, however, these restrictions are not in themselives incompatiblie with

Article 52, and cannot simply be removed.

Nor is it possible to invoke the second paragraph of Article 57 in order to
contest the legitimacy of these restrictions. Article §7 states the
objective of facilitating the right to take up and pursue activities as
self-employed persons, but one cannot conclude a contrario that measures
making such activities more difficult are necessarily incompatible with the

Treaty.
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Since the measures restricting media ownership cannot be removed, the
disparity can be ended only by harmonizing them.

CONCLUSION OF CHAPTER 11

in the light of the objectives of the Community and of the analysis carried
out here the need for possible Community action can be deécribed as
follows.

1. The objective of ensuring piuralism, as it is understood and pursued by
the Member States, does not as such create a need for Community
intervention. The operation of the Community Is not in itself a threat to
pluralism; quite the reverse, it may have a positive effect on two factors
which determine the level of piluralism: the number of broadcasters and
newspapers and the diversity of their controlilers. WMWember States have ths
legal capacity to safeguard pluralism, particularly where there is real
circumvention. The only possible sources of difficulty are tension between
national authorities regarding the definition of circumvention and
questions regarding the transparencyof media ownership and control.

2. Among the methods used by Member States to safeguard pluralism, the
disparity between the anti-concentration rules specific to the media

constitutes an obstaclie to the functioning of the single media market:

. It may result in restriction of the free movement of services where
thers is circumvention

. it may result in restrictions on fresdom of sstabl ishment

. [t may produce restrictions on competition

. [t may distort compstition

. It may cause lsgal uncertainty regarding the question of clrcumventlion

. [t limits access to media activity.
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Any need for action on the part of the Community, then, has wore to do with
ensuring that the single market functions properly than with maintaining
pluralism as such.

3. For the present the obstacles are for the wmost part potential
obstacles, because the relevant laws are recent and the strateglies adopted
by operators are often stili national.

4. Potentia! obstacles can be seen mainly In broadcasting, and
particulariy television broadcasting, which has the highest measure of
regulation. The press is affected essentlally by muitimedia ownership
ruies rather than monomedia rules.

5. The restrictions on media ownership which underlie the obstacles
identified are not incompatible with Community law.

QUESTION 1

The Commission would welcome the views of interested parties regarding the
needs for actlion, and In particular on:

~ any cases where the Community dimension of media activity has meant that
restrictions on media ownership imposed for the purpose of maintalning
pluralism have become I[neffective, for example because they are
circumvented or because of transparency probiems;

- the existence of restrictions or restrictive effects other than those
identiflied here;

- practical [nstances where ownership restrictions have actually [(mpeded
the activity of economic operators In the sector;
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—~ the sectors and activities which are especially affected by restrictions
on ownership (for example, is the press subject to restrictive effects
not only in respect of multimedia aspects but also in respect of
monomedia aspects?).

Chapter 111. NECESSITY FOR ACTION IN THE LI F_NEED:

Are the needs identified above of sufficient importance to Jjustify action,
particularly since the nature of the obstacles is if anything potential?

From the point of view of completing the single market, it should be noted
that the questions raised here are not among the obstacles that were to be
removed under the 1985 White Paper on the subject. The body of legislation
that produced the restrictive effects did not start to develop until the
mid~1980s. Nevertheless, from the point of view of the functioning of the
single market, which the Commission must also help to ensure, restrictive
effects have been identified which might affect the implementation of the
single market in the media industry. The task is therefore to determine
whether media enterprises are to benefit to the full from the opportunities
created by the single market or whether this industry, like others, should
not be the focus of specific measures.

Taking the sectoral policies launched by the Commission, the audiovisual
sector and the media in general have been given clear priority by the
Community, as 1is demonstrated by the "Television without Frontiers"
Directive, the Commission communication on audiovisual policy the MEDIA
action programme, the Council Directive on Standards for Satellite
Broadcasting of Television Signals and the proposals for Directives in the
field of copyright. Newspaper publishing is an industry concerned more by
the application of general Community faw, in particular competition faw,

than by specific measures.
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Among the horlzontal policies, the Commission‘s industrial policy as set
out in its communication of 16 November 1990 is particularly relevant. Tﬁe
problems raised by concentration in the media are indeed typically problems
of structural adjustment in an Iindustry. These problems are directly
linked to market structure because they relate to the very principle of
access to economic activities (media ownership) and not to certain
secondary conditions governing the pursuit of an economic activity, and
because they are a reflection of radical change in an industry in the
throes of liberaiization. Against the background of l{iberalization, the
disparity of anti-concentration regulations may be perceived as a brake on
structural adjustment. An industrial policy approach requires that such
structural adjustment be launched, encouraged and accelerated and, to help
the process, that an enterprise-friendly, competitive and stable
environment be created. Applied to the media industry, the impliementation
of industrial policy might justify a dynamic approach to secure the speedy
elimination of obstacles to adjustment by harmonizing media-specific anti-
concentration laws. The prospect of structural adjustment in the
conditions governing access to media ownership is not new iIn itself since

the 1984 White Paper "Television without Frontiers" explicitly provided for
it.72

in the |light of both the needs which have been identified and the
horizontal and sectoral policies already launched by the Commission, a case
is seen for action. However, the more important question Is when any
action should be taken. Since the restrictions are merely potential,
measures adopted in anticipation might be premature or iIl—sqited because
the situation was still fluid or not clear enough. Conversely, a
wait-and-see attitude might cause the obstacles identified to become

entrenched. This might happen as a result of the following factors.

72 "Not until the provisions on right of establishment for broadcasting
stations are made more flexible — for which Article 57(2) is of use as
well as for ensuring freedom to provide services - will the
harmonization of some provisions on the taking-up of broadcasting
activities become essential. In the Commission’s opinion, this should
be the second step towards achieving the framework legislation demanded
by Parliament. It is difficuit to carry through before or at the same
time as the first step. This would be asking too much of both the
Member States and the Community" (p. 181).
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. HNational laws will probably go on expanding, particularly in
Member States which as yet bhave no specific, or only light,
antl—concentratlon rules and which wiil want to guard against a drain of
operators from closed countries to open countries.

. The European Parliament’3 and the Council of Europe’4 are also
pressing for the formulation of national anti-concentration ruies.

. The European activitles of media operators are set to expand and may
call into question the status quo concerning foreigners’ holdings (usually
minority, not controlling interests). The tiberalization sparked off by
the *Television without frontiers" Directive should strengthen the trend
towards the Europeanization of activities as well as the Europeanization of
economic activity and of the advertising industry.

The advantages and drawbacks of a wait-and-see attitude are analysed below
(Chapter V).

CONCLUSIOR

Given the objectives of the single market and of the Commission’s
Industrial and audiovisual policlies, there wouid seem to be a case for
actlon since needs such as those described above have been lIdentified.
However, the timing of any actlon ralses questions.

QUESTIOH 2

The Commission would welcome the views df Interested parties on whether the
needs ldentified are of sufficient [mportance, In the [ight of Community
objectives, to require action I[n the media Industry and, If so, when such
action should be taken.

73 Resolution of 15 February 1990 on media takeovers and mergers, point 4,
and Resolution of 16 September 1992 on media concentration and diversity
. of opinions, point 7.
74 Resolution No 1 “"Media economics and political and cultural pluralism”
adopted at the Third Conference.
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Chapter V. NECESSITY FOR ACTION AT COMMUNITY LEVEL

Since there is no exclusive competence in the area of pluralism and
concentration of the media, the principle of subsidiarity as set out in
the second paragraph of Articie 3b of the Treaty on European Union needs to
be applied and hence the question asked at which level - Member State or
Community — action must be taken to achieve the desired objectives. This
means deciding (i) whether the objectives of the action cannot be

sufficient!ly achieved by the Member States and (ii) if appropriate, whether
they can be better achieved at Community level.

As the objective of possible action would be to remove the obstacles to the
proper functioning of the internal market created by the disparity of
national laws, it could not be sufficientiy achieved by action solely at
Member State level. Harmonization of restrictions on media ownership which
would result from the purely voluntary amendment of Member States’ laws
seems unrealistic and ineffective. Even if formal consultations were to
take place between Member States in order to lay down common rules, the
absence of the institutional and legal framework provided by the Community
lega!l system would render it ineffective and would deprive the industry of
sufficient legal certainty. Therefore Community harmonization is the only
effective way of achieving the objective of coordinating national laws in
order to eliminate restrictive effects. '

CONCLUS |ON
Since actlon to eliminate disparities between national restrictions on

media ownerhip seems necessary, maximum effectiveness can only be achieved
at Community level.
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QUESTION 3

The Commission wouid welcome the views of Interested parties on the
effectiveness, In the light of Community objectives, of action which would
be taken solely at kMember State level.

Chapter V. THE _TYPE OF ACTION _IN THE LIGHT OF THE PRINCIPLE OF
PROPORT IQONAL I TY

The object of the action must be based on the principle of proportionality,
as lald down in the last paragraph of Article 3b of the Treaty on European
Union, which specifies that any action by the Community shall not go beyond
what is necessary to achieve the objectives of the Treaty.

In view of the needs identified and the proposals already made in other
contexts, the object of the actions which might be envisaged from the start
could be to resolve various questions.

{. Harmonization of restrictions on media ownership
A. Oblectives of action

The general objective would be to enable media companies to benefit fully
from the opportunities providesd by the internal market. The sectoral
objJective of harmonization would be (i) to facilitate access to media
activities and (ii) to guarantee the diversity of media controllers. The
two aspects are inseparable: the first, by itseif, would mean
liberalization without a framework and would no doubt permit the emergence
of new media but ones which might be dependent on the same controlier, a
dangerous situation from the point of view of pluralism. The second, by
itself, would guarantee the independence of a number of media but would
limit the arrival of new enirants even though these are essential in order

to increase the diversity of controllers and therefore pluralism. fdeally,
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harmonization should'therefore seek to ensure that there is the greatest
possible number of media and that these are independent of one another. In
this way it would be possible both to remove the obstacles to the internal
market and to promote pluralism.

B. Competence

The legal basis of Article §7(2) seems appropriate since the intrinsic
object of harmonization is to make it easier to take up media activities.
There is nothing on this basis which would prevent harmonization from
placing limits on media ownership. As indicated in the 1984 Green Paper
"Television without frontiers", “‘making It easier’ means ellminating
difficulties which arise from legal disparities, It means ‘making such
safeguards equivalent’ (see Article 54(3)(g)) in order to make possible and
to promote the taking-up and pursuit of the relevant activities as self-
employed persons throughout the Community under equivalent conditions"
(p.155). The legal basis of Aricle 57(2) would mean use of the directive as

a harmonization instrument.

Another legal basis could be Article 100a given the objective of the
functioning of the internal market. This would allow, if the situation
arose, for the adoption of a reguiation as foreseen by certain members of

the Pariiament.

C. SCOPE

Substantive scope

Harmonization would focus on national, media-specific anti-concentration
rules and not on the pluralism rules relating to programme content. The
latter rules do not restrict the taking-up of media activities and could
therefore continue to apply in the various Member States to broadcasters
within their jurisdiction and provided that they were compatible with

Community law.
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Harmonization would cover both public and private broadcasters, since the
former have to be included in the general quest for diversity of media
controliers. However, this would have no effect on the principle of the
existence of a public broadcasting sector subject to specific rules.

Harmonlzation would cover all restrictions on media ownership. This does
not necbssarlly mean laying down restrictions of the same type as those
existing at national level: these wouid be replaced by harmonization, even
if it used restrictions of a different Kind.

Geographlical scope

Harmonlzation wouid also cover in all activities of media companies,
whether local, national or transnational, since the anti-concentration
rules cover them equally and therefore have implications for the tak ing-up
of broadcasting activities. Local or regional activities, such as
Channel 3 licences in the United Kingdom, may be of interest to operators
from other Member States in the same way as wider markets, and would
therefore need to be covered by harmonization.

Sectoral scope

The media types covered by harmonization coulid be defined pragmatically by
reference to the restrictions existing in national laws. Harmonization
should cover only those media subject to ownership restrictions under
national laws. Here two variants may be envisaged.
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VARIANT A

The scope of harmonization could be monomedia television broadcasting,
monomedia sound radio, and multimedl/a broadcasting/dally press. The press
sector would be dealt with only through the muitimedia ownership rules, to
the exclusion of monomedia press aspects. The taking-up of press
activities is not as restricted as Is broadcasting since there is no
licensing system and there are fewer anti-concentration rules applicable to
them than to broadcasting. Only two Member States (F, |) have automatic
ownership limits on newspaper pubiishers. Other Member States (D, UK) have
specific thresholds above which a merger or acquisition is subject to
general competition law and to the relevant supervisory mechanisms.

VARIANT B

In contrast with variant A the scope would be extended to the monomed/a
dally press in order to cover the restrictions in countries which have
them. '

D. General structure

In view of the principle of proportionality, the provisions of substantive
law should reflect a balance between the objective of guaranteeing minimdm
media controller diversity and the objective of making it easier to take up
media activities. For harmonization to be of maximum effectiveness it is
essential that both objectives be achieved.

The principle of harmonization would be that Member States could not grant
broadcasting licences or concessions if the harmonized conditions were not
met. In exchange, Member States could not invoke other conditions relating
to pluralism’S in order to reject an applicant.

75 Provisions relating to the maintenance of pluralism in programme content
will always apply to broadcasting itselif, but should not, prior to that
level, govern the award of a licence.
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The object of the subétantlve taw provisions coulid be:
(a) to define the concept of controller,

(b) in view of the balance which needs to be struck, as mentioned above,
to estabiish rules timiting the cumulation of stakes or controlling
interests in several media at once; because of this balance, rules
timiting the first holding in a medium (even if there is no
cumutation of Interests in several media at once) seem unnecessary,

(c) to specify the levels of media controller diversity, the chief point
of reference being the service areas covered, the npumber of
controllers present within those areas, and the media audience which
they control,

(d) to identify disqualified persons who may not become media
controllers,

(e) to establish transparency ruies,

(f) to make provision for changes in the situation such as transfer of

interests, change of controller, changes in diversity levels,

(g) to provide, if necessary, for a common statistical methodology for

audience measurement.

Paragraph (b) proposes taking the audience as the main criterion for
setting restriction thresholds. This method seems suitable because it
would have two advantages. First, it takes the consumer as the point of
reference and would therefore be of maximum effectiveness in relation to
one of the objectives sought, namely that of serving the interests of the
media consumer. Second, it does not use abstract criteria which, because
they apply automatically and disregard the market, could penalize economic
operators. Given the importance of audience measurement for other related
matters such as copyright or advertising, the Commission has already

launched a study programme on audience measurement in the Community.
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The relationship with generali competition law wiill also have to be
clarified. Since competition law and ownership restrictions do not serve
the same purpose, application of the latter should be without prejudice to
the application of the former and vice versa.

QUESTION 4

The Commission would welcome the views of interested parties on the content
of a possible harmonization Iinstrument as envisaged above, and In
particular on the two variants for its scope, on the use of the real
audlence as a basis for setting thresholds, on the demarcation of
distribution aress. on any other possible references. and on ways of
defining the concept of controller.

1. Jran ren

The object of aétlon at Community level could also be to improve
transparency, i.e. precise Iinformation on media ownership and control.
Transparency rules are generally the corollary of the rules which limit
media ownership. So, if there were to be harmonization at Community level,

its implementation would require transparency measures.

But measures to promote transparency may also represent specific action in
themselves, independently of the restrictions on ownership.

In its Resolution of 16 September 1992 on media concentration and diversity
of opinions the European Parllament emphasized the importance of this
objective and called for this responsibility to be assigned to a European
Media Councitl.

In the Counci! of Europe, the Resolution of the third Ministerial
Conference on Mass Media Policy also proposes that consideration be given
to the establishment of a consultation mechanism providing for regular
reporting by the participating Member States on the evolution of media

concentration.
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if there were reaily a need with regard to transparency, this would be to
make It easlier for information to be gathered and exchanged between the
authorities concerned by means of a legal obligation on media enterprises
to disclose information (so’that, where appropriate, controlliing interests
can be Identified) and on the competent authorities to communicate
information to other authorities. For this purpose a recommendation could
be proposed or, if necessary, a legal instrument. Indeed action confined
to gathering information on a purely voluntary basis might not give rise to
the required effects. Such an action should be compliementary to rather than
trespass on the work of research Institutes or other institutions such as
the European Audiovisual Observatory.

However, such legal action on transparency would raise problems with regard
to the legal basis. It would be possible to rely on Article 57(2) or
Article 100a of the Treaty only to the extent that the purpose of such
action is to make it easier for persons to take up and pursue activities as
self-employed persons (Article 57(2)), or to ensure the establishment or
functioning of the internal market (Article 100a).

QUESTION §
The Commission would welcome the views of [nterested parties on the

desltrabllity of action to promote transparency which would be separate from
a harmonization instrument.

i, tabi ishment of ial d
The establiishment of a special body is not, strictly speaking, a way of

timiting concentration but is sometimes envisaged, as Parliament or the
Council! of Europe have done, as a measure which could be taken.
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In its Resolution of 16 September 1992 on media concentration and diversity
of opinions, Parilament proposes the setting—up of a European Media Council
which, in addition to ensuring transparency as mentioned above, would be
responsible for the submission of reports and opinions on proposed mergers
with a Community dimension and the submission of proposals to the
Commission on possible deconcentration measures.

in the Council of Europe, the Resolution of the third Ministerial
Conference also refers to the establishment of a consultation mechanism,
which, as indicated above, would have duties relating to transparency in
general and to ad hoc consultations on particular situations raised by ohe
or more participating States.’6

The duties mentioned in these proposals may be summarized as the exchange
of Information between members of the body, the settlement of conflicts and
the provision of advice or opinions.

The case for 'setting up such a body, independentiy of a harmonization
instrument, may be contested in view of the principle of maximum
effectiveness. Such a body would do nothing to resolve the difficulties
created by the disparity of national restrictions on media ownership.

76 For the time being, work relating to this consultation mechanism does
not seem to be moving towards the establishment of a formal body but
instead towards duties being handled by the Council of Europe’'s
Committee of Experts on media concentrations.
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On the other hand, the establishment of a special body in the context of a
harmonization instrument seems to be a possible option because it could
assist in the implementation of harmonized provisions and wouid therefore
indirectly serve the objective of eliminating obstacles to the functloning‘
of the internal market. According to Parliament’s resolution, such a body
should not bs of the same type as the committees provided for under the
committee procedure in Community law, i.e. bodlies consisting of government
representatives, but instead should be of the "committee of wise men" type
which Is notable for the Independence of its members. Such independent
bodlies are nevertheless not unknown to Community law, the proposal for a
Directive concerning the protection of individualis in relation to the
processing of personal data being one example. The advantages and
drawbacks of such a committee will be considered below Iin Chapter Vi.

QUESTION 6

The Commission would welcome the views of Interested parties on the
desirablilty of setting up a body with competence for medi{a concentration.
Chapter VI. Y OF P IBLE OPTION

in the light of the above analysis as a whole, the decision which the

Commission might have to take after consulting the interested parties could
be on the lines of one of the three options set out beiow.
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1. No specific action at Community level (QOPTION 1)
Presentation

The Commission’s position might be not to propose any specific action at
Community leve! at this stage. The objective of this position would be to
leave it to Member States, In accordance with Community law, to deal with
the subject of "pluralism and concentration of the media" either because
the needs identified are insufficient to justify action, or because it is
too _soon to act now or becau$e action does not have to* be taken at
Community level, since the national fevet is sufficient.

Arguments in favour

+ This option would permit a better assessment of whether obstacles really .

existed and, if necessary, a more fitting response;

+ It would enablie an assessment to be made of whether disparity creates
obstacles to free movement or solely distortions of competition which, in
themselves, are not sufficient in all instances to Justify Community
action;

+ 1t would allow each Member State to impose its own restrictions in
keeping with its national situation,

+ This option would make it possible to wait for contentious cases which
demonstirated a real need for action.

Ar nt inst

+ It would not refiect the wishes of the European Par!iament.

+ It would make it impossible to forestall any future difficulties due to

such restrictions and to the malfunctioning of the internal market.
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+ In the meantime obstacles could harm this market and Influence the
strategy of operators who already have to take account of the effects of

such rules.

+ The obstacles could become worse as Member States might go on

introducing and developing their national laws along dissimilar Iines.

+ More and more obstacles will be put in the way of media companies, given

that their European activities are set to expand.

+ Implementation of the “"Television without frontiers" Directive couid be
made more difficult. 1t is precisely because the Directive has entered
into force that it might be preferable to act rapidly, without delay, in
order to make it easier to implement. For an operator, the Community
regulatory framework seems imbalanced because it favours the “services"
approach (broadcasting from one Member State to others) over the
“"establishment™ approach (establishment in several Member States). In some
cases, this imbalance could therefore push the market into the artificial
and extensive use of the "services" approach as a substitute for an
"establishment® approach, leading to borderiine and confliictual situations
such as the circumvention of legislation or moves to impose a system of

supervision on broadcasts from another Member State.
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2. Specific actions that might be envisaged at Community level (OPTIONS LI
to V)

OPTION 11. Action relating to transparency

Presentation

The Commission‘s position might be to propose cooperative action between
the Member States, the objJective being to obtain greater transparency of
media ownership and control in the Community. This action wouid relate
solely to transparency and would be independent of any action to harmonize
national restrictions on media ownership. (It would involve a
recommendat ion seeking to facilitate the discliosure and exchange of certain
information concerning media ownership. If this recommendation were not to
give rise to the sought effects, a legal instrument could equally be
contempl!ated.

" Arguments in favour

+ This option could facilitate the task of national authorities

responsiblie for monitoring the application of anti-concentration laws;
+ it could create a degree of solidarity between national authorities;

+ it would help to improve knowledge of the level of concentration in the

Community;

+ it would be a first stage before other Community action is taken.

At nt inst

+ This type of action would not solve the problems created by the effect

which restrictions on media ownership have on the functioning of the

internal market;
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+ in the light of the subsidiarity principle it is not certain that it is
necessary because at the moment the Commission does not know of a case in
which it would have been impossible for national authorities to exchange

information owing to the lack of a suitable Community instrument .

OPTION 11l. Action to harmonize laws
Presentation

The Commission‘s position might be to propose action with the obJective of
eliminating differences in national restrictions on media ownership. To
this end three potential approaches can be envisaged.

Sub-option A : co-ordination of national legisliations by means of a Council!

directive

A proposal for a directive harmonizing national taws on media ownershia on
the basis of Article §7(2). The purpose of the directive would be to
estab!lish common rules which would replace the national restrictions of the
twelve Member States and which would strike a balance between the objective
of guaranteeing ownership diversity and the objective of making it easier

to take up media activities.

Arguments in favour

+ This option would eliminate the obstacles to the functioning of the
internal market created by the differences in national restrictions on
media ownership;

+ it would leave Member States some room for adjustment to national
situations;

+ it would facititate the tackling of the transparency question in terms
of the legal basis.
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Ar nt inst

+ This option might be considered premature;

+ it would not be effective enough because of the room for manoceuvre left
to Member States;

+ it would be difficulit to prepare, in particular to ensure that the
content of the directive was balanced.

Sub—option B : approximation of the differing laws by means of a Counclf
regulation

The Commission‘'s position might be to propose action with the same
objectives as the preceding option but with the difference that the
instrument used would be a regulation and not a directive. The legal basis
would be Article 100a.

Ar nts in favour red with directiv

+ Harmonization would be more effective because a regulation is directly
applicable in the Member States and does not have to be transposed into
national law;

+ the level of consumer protection wouid have to be high in accordance
with Article 100a(3).

Ar nts ainst red with directiv

+ The substantive content would have to be more precise for it to be
directly applicable.
+ the regulation would reduce the flexibility for measures at the national

level.
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Sub-option C : approximation of legislations accompanied by the

establishment of an independent committee

The Commission‘s position might be to propose action at Community level,
the objective being the same as under the last two options but with a
difference, because in addition to harmonization (by directive or
regutation) a body would be set up. It would consist of independent
authorities from each Member State and its task would be to assist in
implementing the harmonization instrument and to give opinions on questions

relating to media concentration.

Arguments in favour

+ -The national authorities would be in touch with one another and couid

exchange information and experience;

+ the knowledge and experience pooled in this way would be useful for the

Commission in carrying out its task of guardian of Community taw.

Arguments against

+ Under this option Member States would have to be asked to set up
independent authorities competent for audiovisual matters; these do not
always exist, and their creation would have far—-reaching implications for
the structure of national audiovisual systems, going beyond the anxieties

connected with restrictions on media ownership;

+ the risk would be that the handling of questions which must be dealt
with at national level in accordance with the general principles for the

application of Community law would be centralized at Community level.
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QUESTION 7

The Commission would welcome the views of I[nterested parties on each of

these foreseeable optlions.,



