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The effective establishment of the Community patent does not depend solely
adoption of the Regulation on the Community patent and on the acts adopted
application via a comitology procedure. The proposal for a Regulation is based
idea of a genuine "symbiosis" between the Regulation and the European
Convention (referred to hereinafter as the "Convention").
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The basic idea is that the Convention should govern the procedure for the examination of
an application for a patent designating the European Community, up to the grant of the
patent. It is thus planned that the European Patent Office (referred to hereinafter as the
"Office") will grant the patent. Upon grant, the patent will, under the Regulation, become
a Community patent, and the Regulation will be the applicable legal framework. In
principle, the Regulation will govern questions such as the effects of the patent, the rights
and obligations deriving from the patent and the corresponding judicial procedures.
The Commission still considers that this is the most pragmatic and straightforward
approach. In addition, it provides adequate legal certainty. It is also the most practical
system for users of the patent system in Europe. It enables applicants to request at the
same time a European patent for one or more of the Contracting States to the Convention
and a patent for the European Community. Thus, there is a single procedural phase and
the same rules are applicable.
To give practical expression to this approach, it is absolutely essential to revise the
Convention. First of all, such a revision is necessary because the Convention does not
currently enable the Office to grant patents for the Community, only for the individual
States. What is more, a number of amendments of a technical nature have to be made to
the Convention.
These amendments may not be sufficient on their own to persuade the Community and
the Member States to accept linkage of the Community patent to the Convention. In this
regard, the Commission has identified six key questions which deserve closer
examination1: language arrangements (1), financial arrangements (2), the role of the
national patent offices (3), the consistent development of the "acquis communautaire"
and of the Convention (4), compliance with the "acquis communautaire" and supervision
of the Office (5), as well as the role of the Community in the European Patent
Organisation (6).
 /DQJXDJHDUUDQJHPHQWV
The affordability of the Community patent is one of the fundamental points of the
Commission’s proposal for a Regulation. If the Community patent is to be a tool for
improving the competitiveness of European industry, it has to be attractive. Translation
costs now account for a significant part of the overall cost of European patents, whereas
no such costs are incurred in the United States and Japan.
The Office’s system of three working languages (EN, DE, FR) works well. As a result,
the Commission is not suggesting that changes be made to the language arrangements at
the Office, even though it would probably make more sense from the point of view of
simplicity and cost if the Office worked in English only. Nor is the Commission
suggesting that any changes be made to the current system whereby the patent is granted

1

The Commission emphasises that there is a close relationship between the proposed Regulation and the
Convention. "Everything has an impact on everything else", and decisions on all important questions
must therefore be taken in parallel. Depending on the approach chosen for the Convention, it may
prove necessary to introduce some amendments to the proposal for a Regulation. The converse is also
true.
3

in one of the working languages, with the claims being additionally translated into the
other two languages.
In order to avoid a situation where Member States might make a patent’s validity
contingent on subsequent translations being provided, the Commission is merely
suggesting that this matter be clarified in Article 65 of the Convention.
See drafting suggestions for $UWLFOH.
 )LQDQFLDODUUDQJHPHQWV
The proposal for a Regulation lays down that the annual renewal fees wbe determined via
a comitology procedure and be paid to the Office. It is not possible to indicate the level of
the fees at present. It can nevertheless be stated that the affordability of the Community
Patent should be a mainstay of the system to be created. As a result, it is self-evident that
the amount of the fees must not correspond to a simple addition of the annual renewal
fees of the 15 Member States.
The proposal for a Regulation lays down that the annual patent renewal fees are to be
paid to the Office. However, no mention is made of how the amounts thus collected are
to be used or allocated. It is proposed to create, under the Convention, a system for
deciding on the use of these amounts that is proper to the Community and its Member
States. The decisions would have to be taken on the basis of certain well defined criteria.
See drafting suggestions for $UWLFOHV JDQGL
 5ROHRIWKHQDWLRQDORIILFHV
The Commission’s proposal for a Regulation is based on the idea that the Office
examines and grants the Community patent in accordance with the arrangements laid
down by the Convention.
However, the national patent offices (hereinafter referred to as NPOs) have an important
role to play in promoting innovation. In addition to the functions of NPOs as regards the
examination and/or granting of national patents, these offices equally provide assistance
to inventors and enterprises, particularly SMEs. It is important that NPOs retain the
manpower and resources needed to continue to perform this role after the introduction of
the Community patent.
A conceivable approach to guaranteeing the continuation of this role would be to create
the possibility within the Convention for national industrial property offices, LH, NPOs,
to take part in examination and/or search procedures relating to applications for
Community patents. In this regard, a mechanism could be set up whereby the
Administrative Council of the European Patent Organisation (hereinafter referred to as
the ‘Organisation’) could entrust certain tasks to the NPOs provided it was satisfied as to
the quality, efficiency and affordability of the work to be carried out. The decision to
grant the patent would remain the responsibility of the Office.

4

It would not be appropriate, by contrast, for the NPOs to be able to examine and grant
Community patents independently. That would amount to introducing mutual recognition
of national patents, which conflicts with the very idea of a unitary and autonomous
patent.
See drafting suggestions for 6HFWLRQ,9RIWKH3URWRFRORQ&HQWUDOLVDWLRQ
 &RQVLVWHQW GHYHORSPHQW RI WKH DFTXLV FRPPXQDXWDLUH DQG RI WKH
&RQYHQWLRQ
As stated previously, it is intended that the Convention should govern the phase
preceding the grant of a patent (hereinafter referred to as the ‘pre-grant phase’), and the
Regulation the phase following the grant of the patent (hereinafter referred to as the
‘post-grant phase’). The amendments to the rules concerning the post-grant phase will
therefore be introduced in the Regulation. No amendments to the Convention would be
necessary.
However, it would be appropriate to provide a mechanism for the insertion into the
Convention of any new "acquis communautaire" that are applicable to the pre-grant phase
(for example, rules concerning the patentability of inventions).
The mechanism under Articles 33 to 35 of the Convention, which has just been revised,
is supposed to guarantee the consistent and parallel development of the Convention and
the "acquis communautaire". However, it will take too long for this mechanism to come
into play. Moreover, a single Contracting State, including a third state, could block the
insertion of "acquis communautaire" into the Convention.
To prevent such risks materialising for the Community patent and European patents
designating Member States, a new part (part IXa) could be inserted into the Convention
obliging the Office to respect the rules of the "acquis communautaire" whenever the
Community or its Member States were designated.
See drafting suggestions for $UWLFOHFLDQGM
 &RPSOLDQFHZLWKWKHDFTXLVFRPPXQDXWDLUHMXGLFLDOFRQWURO
The Convention already contains a judicial system which provides legal certainty for the
parties. By acceding to the Convention, the Community accepts its system of appeals, as
the Member States have already done. It is neither necessary nor appropriate to lodge
subsequent appeals against decisions of the Office. Moreover, direct appeals against
decisions by the Office would lead to a proliferation of appeal bodies and an unnecessary
increase in the workload of the Community court. Nor is it clear whether it would be
possible to introduce a system of appeals before the Community court without further
amending the EC Treaty.
It is felt that the scope for appeals provided for under Articles 30 and 40 of the proposal
for a Regulation sufficiently meet the requirements of judicial control by a Community
court.
5

More flexible mechanisms could be incorporated into the Convention in order to
guarantee application of Community law by the Office. For example, a provision could
be included in the Convention stipulating that the Office shall respect the case law of the
Court of Justice. Through the references which the Regulation makes to the Convention
and through the Community’s accession to it, the Convention in effect becomes part of
the "acquis communautaire", and the Court of Justice will be authorised to interpret it.
See drafting suggestions for $UWLFOHVDDQGN
 7KHUROHRIWKH&RPPXQLW\LQWKH(XURSHDQ3DWHQW2UJDQLVDWLRQ
The approach envisaged for the creation of the Community patent is based on the premise
that the pre-grant phase will be governed by the Convention, while the post-grant phase
will come under the scope of the future Community Regulation. Such an approach
implies that the European Community will ultimately accede to the Convention.
It is therefore necessary to create a legal base for the possible accession of the
Community and to address the issue of rights of participation in the Administrative
Council of the Organisation. This matter requires the revision of Articles 26 and 34 to 36
of the Convention. These provisions would have to ensure that the Community is treated,
like any other contracting party.
Moreover, it is also appropriate to entrust special departments of the Office with the task
of managing certain issues arising in the context of the Community patent. The link
between the EPC and the future Regulation will be forged by way of a new Part IXa of
the Convention relating to on the European patent designating the European Community
and/or its Member States. This new part of the Convention will ensure, LQWHUDOLD, that the
departments of the Office comply in full with the "acquis communautaire". Accordingly,
it will also assign specific responsibilities to the Select Committee of the Administrative
Council, which will be made up of representatives of the European Community and of its
Member States.
See drafting suggestions for $UWLFOHVENDQG
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 1RWHVRQWKHJHQHUDODQGLQVWLWXWLRQDOSURYLVLRQV
5HYLVHG$UWLFOHVQHZ$UWLFOHVGHIDQGL

$UWLFOH
1. A second paragraph should be added to Article 1 of the Convention, specifying that the
term "Contracting States" also refers to the European Community. Article 1 is in Part 1,
6

entitled "General and Institutional Provisions", and thus enables this addition to be taken
into account throughout the Convention.
$UWLFOH
The present Article 2 of the Convention lays down that European patents have the effects
of and are subject to the same conditions as national patents, unless otherwise provided in
the Convention. The proposal for a Regulation on the Community patent, however, lays
down that the effects of the Community patent shall be subject only to the Regulation and
the general principles of Community law (Article 2). To guarantee consistency of
approach, a new paragraph with the same content should be added to Article 2 of the
Convention.
However, the proposal for a Regulation lays down that the opposition and appeal
proceedings before the Boards of Appeal shall remain applicable to a Community patent.
It would thus appear appropriate to specify this in Article 2. It should be noted that this
does not, for instance, cover the new limitation procedure at the Office and the new
mechanism for a request for a revision before the Enlarged Board of Appeal (which has
no suspensive effect) or the UHVWLWLWLR LQ LQWHJUXP procedure. This is for reasons of
consistency and legal certainty regarding the conditions applicable. The proposal for a
Regulation lays down that only the Community court can determine the effects of the
Community patent (for example, its validity) and limit the patent. The proposal for a
Regulation does not contain any provision concerning the UHVWLWXWLR LQ LQWHJUXP
procedure in the event of the annual renewal fees not being paid within the period
prescribed. It would nevertheless appear consistent that such a rule, should it be
considered necessary, be introduced into the proposal for a Regulation.
It should be noted that Article 2 refers only to the granted patent. Thus, all the procedures
provided for in the Convention in respect of the pre-grant period naturally remain
applicable. Of course, other provisions in the Convention which, strictly speaking, do not
relate to substantive or procedural patent law, in particular those concerning the
functioning of the Administrative Council and financial provisions, will also remain
applicable.
$UWLFOH
A new division of the Office will be set up to administer the future Community patents
(responsible for receiving annual renewal fees, keeping the register of Community
patents and publishing the Community Patent Bulletin).
Article 15 has been amended in order to integrate this new division into the
organisational set-up of the Office.

$UWLFOH
The new Article 149j grants exclusive competences to the Select Committee of the
Administrative Council for the implementation, particularly by regulatory means, of the
7

proposed new Part IXa of the Convention. These special competences have therefore
been withdrawn from those assigned to the Administrative Council itself.
$UWLFOH
The proposal for a Regulation on the Community patent lays down that, on applying for a
European patent, an applicant shall not obtain both a Community patent and one or more
national patents issued for Member States of the European Community. However, since
the reform of the Office fees in 1997, all contracting parties have been deemed to be
designated in the request for grant of a European patent. The new paragraph inserted in
Article 79 lays down that, at the time of the grant of the European patent at the latest, all
EC Member State designations competing with the Community patent shall be deemed to
have been withdrawn.
 1RWHVFRQFHUQLQJMXGLFLDOFRQWURO
5HYLVHGDUWLFOHVD QHZ$UWLFOHN
$UWLFOHD
It is not necessary to set up a system of judicial control at Community level for decisions
taken by the Office. It will nevertheless be appropriate to lay down that the Office shall,
when applying the Convention, take due account of the case law of the Court of Justice.
The proposed Article lays down that the Office, particularly the departments referred to in
Article 15 of the Convention, shall interpret the Convention in the light of the judgements
of the Court of Justice of the European Communities relating to the Convention or to the
provisions of Community instruments which are identical to those of the Convention.
$UWLFOH
As a Community court will have jurisdiction over disputes concerning validity and
infringement of the Community patent, and as the Commission will be the authority
charged with granting compulsory licences, the Office should be obliged to provide
technical opinions in these cases. [It should be examined whether it is appropriate for the
Office to receive fees in such situations and, if so, whether that also applies to the
Community court and the European Commission?]
$UWLFOH
This Article concerns administrative and legal co-operation in which the Office
participates. Paragraph 1 ensures that this co-operation also applies in relations between
the Office and the Commission of the European Communitities. No amendment would
appear necessary in order to ensure that the Article also applies to the Community court.
However, as such co-operation cannot function if it is subject to national legislation, a
new paragraph 2 has been added.

8

$UWLFOHN
This Article concerns the Office’s obligation to implement decisions taken at Community
level. It may be a matter, for example, of entering in the Register of Community Patents a
decision by the Community court to limit a patent, or a decision by the Commission
concerning the grant of a compulsory licence [or, to introduce the "UHVWLWXWLRLQLQWHJUXP"
mechanism into the Regulation on the Community patent, or to respect a decision of the
Community court granting to a patent proprietor, on request, a period of grace in which to
pay annual renewal fees which he had not paid by the set time limit].


1RWHVFRQFHUQLQJYRWLQJULJKWV

5HYLVHG$UWLFOHV 
$UWLFOH
Article 34 lays down that each Contracting State shall have one vote in the
Administrative Council. Under Article 1(2), the European Community is treated as a
Contracting State and thus also has the right to vote.
$UWLFOH
Article 36 addresses a different scenario. Where the Administrative Council has to take a
decision which will have a financial impact on the European Patent Organisation, the
method of calculating the number of votes given to each of the parties differs. It is based
on a weighting system set out in Article 40 (based on the number of patent applications
filed in the States which are parties to the Convention). In this type of calculation, it is
impossible to clarify the share to be assigned to the European Community. For this
reason, a third paragraph has been added. Based on Article 17 of the PLT, it offers an
alternative to the European Community and its Member States:
•
•

either the European Community exercises its right to vote, in which case it has all the
votes attributed to the Member States;
or one the Member States exercises its right to vote, in which case only the Member
States may exercise their votes.

$UWLFOH
A new paragraph has been inserted in Article 166 in order to allow the accession of the
European Community to the European Patent Organisation..
 ([SODQDWRU\ 1RWHV FRQFHUQLQJ WKH ILQDQFLDO DUUDQJHPHQWV WKH ILQDQFLDO
SURYLVLRQVRI3DUW&KDSWHU9
5HYLVHG$UWLFOHVDQGQHZ$UWLFOHVJDQGL
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Article 20 of the Luxembourg Convention was based on a concept adopted in Article 146
of the Convention, which laid down that, where Member States of the European
Community had given additional tasks to the European Patent Office for the purposes of
a unitary patent, they had to bear the expenditure incurred as a result.
However, the approach currently envisaged in the draft Regulation on the Community
patent includes the accession of the European Community to the Convention. Therefore,
the European Community should be treated like any other contracting party as regards
coverage of the expenditure incurred by the European Patent Organisation.
Under these conditions, it is proposed in accordance with new Article 149g, paragraph 2,
that the administration division responsible for receiving renewal fees shall pay a share of
the sum received to the Office, according to the services provided by it, and the surplus to
the Member States of the European Community.
It is further proposed that a Select Committee of the Administrative Council set up under
new Article 149j oversees the distribution of funds carried out by the Administration
Division for the Community Patent.
 1RWHVFRQFHUQLQJ/DQJXDJH$UUDQJHPHQWV
5HYLVHG$UWLFOH
$UWLFOH
It would appear appropriate to add a new paragraph to Article 65 in order to remove all
ambiguity concerning the scope for Member States of the European Community to
require that the specification of the patent, or the claims only, be translated into one of
their official languages.
Thus, under this new paragraph 2, it cannot be required that the Community patent, once
granted, be translated into one of the languages of the European Community in order for
it to have effects vis-à-vis third parties.
A choice should be made between the terms "Contracting State" and "Member State of
the European Community". It would appear desirable, however, to retain as far as
possible the terminology used in the Convention. Moreover, this formulation has no
effect whatsoever on states which are not members of the European Community, as the
future Community patent will have no effect on their territory.
 ([SODQDWRU\ 1RWHV RQ 3DUW ,;D RI WKH (XURSHDQ 3DWHQW &RQYHQWLRQ GHDOLQJ
ZLWKWKHUROHRIWKH&RPPXQLW\LQWKH(XURSHDQ3DWHQW2UJDQLVDWLRQ
5HYLVHG$UWLFOH1HZ$UWLFOHVEWRN
It was made clear both during drafting of the draft Regulation on the Community patent
and during the discussions which took place in the Patents Working Party of the Council
that the "acquis communautaire" had to be applied at every level of the Office.
10

Articles 33 and 35 of the Convention, as amended in November 2000, should allow these
concerns to be addressed. However, since a unanimous vote is required to incorporate the
"acquis communautaire" into the Convention, the possibility of a veto by a non-member
country cannot be ruled out. In order to respond to this situation it would be appropriate
to make provision for this in the Convention
For this purpose, a new Part IXa will need to be inserted in the Convention to take
account of the specific nature of the future Community patent. When the European Patent
Convention was originally negotiated during the 1970s, Part IX entitled "Special
agreements" was included against the day when a Community patent came into being.
However, it is now clear that the provisions it set out are no longer appropriate to the
Community patent. Even so, it seemed necessary to keep that text, since it has served as
the basis for a unitary patent between Switzerland and Liechtenstein and might be
required again.
The protocol is aimed at the future Community patent, but also the national patents
granted for the member States of the European Community which will continue to be
granted through European channels. It seemed essential that the "acquis communautaire"
should apply not only to the future Community patent, but also to national patents,
whether granted nationally or by the European Patent Office.
It seemed worthwhile listing all the Community legal instruments needing to be taken
into account when an application for a European patent is dealt with in the Office. This
listing will be made in an Annex to be added to the Convention. By virtue of (new)
Article 149j of the Convention, the Select Committee of the Administrative Council has
the authority to amend the list and add to it secondary Community instruments on
patents. Case law must also be taken into account by the Office’s departments when
examining European patents or applications designating the European Community or the
territory of any or all of its Member States.
By virtue of Articles 25, 56 and 57 of the future Community patent Regulation, the Office
will be responsible for charging the renewal fees for Community patents after their grant,
and for maintaining a Register of Community Patents and a Bulletin of Community
Patents. These tasks clearly fall outside the grant phase, and the Office must therefore be
given the authority to perform them. An Administration Division for the Community
Patent must accordingly be set up within the Office in order to accomplish the tasks
associated specifically with the Community patent (Article 149e). This Division will have
to be the channel for transmission between the European Community and the European
Patent Office.
Article 25 of the draft Regulation on the Community patent provides for annual renewal
fees in respect of Community patents to be paid to the Office in accordance with the
implementing regulations referred to in Article 60 of the draft Regulation. However, if
the decisions regarding the level of fees are to be taken in the framework of the
Community institutions, it would, in order to ensure coherence between the European
Patent Convention and the future Regulation on the Community patent, seem necessary
to have some body within the European Patent Organisation with the power to have
Community decisions implemented. The Select Committee of the Administrative Council
would fulfil this role.

11

It may be noted that special accounts will be set up at the Office to permit the
Administration Division for the Community Patent to manage the renewal fees for the
Community patent.
This Division, whilst it forms part of the European Patent Office, will report to a new
body, the Select Committee of the Administrative Council representing the European
Community within the European Patent Organisation (in accordance with Article 149i
and substantially inspired by Article 11 of the European Patent Convention). The
Restricted Committee’s flexible supervisory role over the Administration Division for the
Community Patent should allow it to operate smoothly and at the same time allow strict
observance of the relevant "acquis communautaire".
In addition, certain principles regarding the scale for distribution of renewal fee income
between Member States of the European Union are also set out in this new Part of the
convention.
Any dispute arising from the Administration Division for the Community Patent’s
handling of its tasks will be heard by the Boards of Appeal of the European Patent Office
and if appropriate by the Enlarged Board of Appeal in accordance with the procedure
applicable within the Office.
It seemed unnecessary to allow the possibility of an appeal to the Community Intellectual
Property Court. Such an appeal would of necessity be important and would probably have
the effect of overloading this future jurisdiction. Furthermore, following the creation of
new Part IXa, the "acquis communautaire"should be applied both by the Administration
Division for the Community Patent and by the Boards of Appeal of the Office.

2.7 ([SODQDWRU\ 1RWH RQ WKH SURSRVDO IRU FKDQJHV WR WKH 3URWRFRO RQ
&HQWUDOLVDWLRQ
 &RQWH[W
Section IV of the Protocol on Centralisation specifically relates to the arrangements for
the search and examination of European patent applications prior to the granting of the
application. A number of amendments to this Protocol are proposed to allow NPOs to
perform work on behalf of the European Patent Office. The amendments are based on the
assumption that the pre-grant search and examination of a patent application will still be
carried out under the responsibility of the European Patent Office and according to
current European Patent Organisation rules. NPOs were involved in performing work on
behalf of the EPO during the initial years of its operation (limited to a maximum of 15
years after the Office opened). However, although these measures were essentially
regarded as transitional, they do provide a precedent for suitably qualified NPOs to carry
out work on the behalf of the European Patent Office.
 &KDQJHVWR6HFWLRQ,93DUDJUDSKUHJDUGLQJH[DPLQDWLRQ
Paragraph 1 of Section IV concerns the arrangements for the examination of European
patent applications and states that the Administrative Council of the Organisation has the
authority to entrust work to the central industrial property offices, LH., NPOs, of
contracting states. Decisions to entrust work by the Administrative Council must take
12

into account matters such as timeliness, LH how long it is taking to grant Community
patents; and the cost effectiveness of such entrustment arrangements. The Administrative
Council must also ensure that appropriate arrangements to monitor the quality of work
from an entrusted NPO are in place. The standards of work expected will be equivalent to
those required at the European Patent Office. The Office will produce an annual report
for the Administrative Council of the European Patent Organisation on the operation of
such arrangements especially referring to how effective the monitoring arrangements
have been in operation and giving a summary of the results obtained. The European
Patent Organisation and the NPO to which work is entrusted will conclude a special
agreement containing provisions which ensure that the work carried out by the NPO will
be of a standard of quality equal to that of the European Patent Office; that work will be
completed within specific deadlines; and that effective means for the control of quality
will be put in place.
The three-member examining division structure required by Article 18, paragraph 2, of
the Convention, will be retained, but one or two members of the examining division
would be technical examiners based at the NPO, while the other member or members of
the examining division would be European Patent Office examiners. In keeping with
Article 18, paragraph 2, the examination prior to a final decision should, most likely, in
practice, be the responsibility of a single NPO-based examiner. An Office examiner
would always be the chairman of the examining division.
 &KDQJHVWR6HFWLRQ,93DUDJUDSKUHJDUGLQJVHDUFK
Paragraph 2 of Section IV concerns the arrangements for the searching of European
patent applications and also refers to the language arrangements to be used when carrying
out the search. The most important consideration with regard to the search is the
operational requirement to be able to read and interpret the specification and claims of
the application. This requirement would be met in practice if the NPO is able to conduct
proceedings in the language of the application, irrespective of the official language of the
State in which the NPO is located. A decision by the Administrative Council of the
Organisation to entrust search tasks to an NPO would take into account the ability to
conduct proceedings in one of the official languages of the Organisation, as well as the
issues of timeliness, cost effectiveness and quality of work as referred to in Paragraph 1
above.
 6LWXDWLRQUHJDUGLQJVLPXOWDQHRXVVHDUFKDQGH[DPLQDWLRQ
The proposed changes to the Protocol on Centralisation would allow NPOs to carry out
case work under the ‘BEST’ programme of the Office, whereby search and examination
are performed at the same time by the same examiner who would be assimilated into both
the Search Division and the Examining Division.

13
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*HQHUDOSURYLVLRQV

*HQHUDOSURYLVLRQV

$UWLFOH
European law for the grant of patents

$UWLFOH
European law for the grant of patents

A system of law, common to the Contracting  Unchanged
States, for the grant of patents for invention is
hereby established.
  )RU WKH SXUSRVHV RI WKLV &RQYHQWLRQ
³&RQWUDFWLQJ 6WDWHV´ PHDQV WKH >3DUWLHV@
>6WDWHV@ UHIHUUHG WR LQ $UWLFOH  >WRJHWKHU
ZLWKWKH(XURSHDQ&RPPXQLW\@

$UWLFOH
European patent

1) Patents granted by virtue of this Convention 1) Unchanged
shall be called European patents.

2) The European patent shall, in each of the
Contracting States for which it is granted, have 2) Unchanged
the effect of and be subject to the same

$UWLFOH
European patent

conditions as a national patent granted by that
State, unless otherwise provided in this
Convention.

  1RWZLWKVWDQGLQJ WKH SURYLVLRQV RI
SDUDJUDSK  DIWHU WKH (XURSHDQ SDWHQW
JUDQWHG IRU WKH (XURSHDQ &RPPXQLW\ KDV
EHHQ LVVXHG E\ WKH (XURSHDQ 3DWHQW 2IILFH
LWLVVXEMHFWWRDQLQGHSHQGHQWV\VWHPDVVHW
RXW LQ WKH PHDVXUHV WDNHQ E\ YLUWXH RI WKH
7UHDW\
HVWDEOLVKLQJ
WKH
(XURSHDQ
&RPPXQLW\
  1RQHWKHOHVV WKH SURYLVLRQV RI 3DUW 9 RI
WKH&RQYHQWLRQRQWKHRSSRVLWLRQSURFHGXUH
DQG WKRVH RI 3DUW 9, RI WKH &RQYHQWLRQ RQ
WKH DSSHDOV SURFHGXUH EHIRUH WKH %RDUG RI
$SSHDODUHDSSOLFDEOH
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Chapter III

Chapter III

7KH(XURSHDQ3DWHQW2IILFH

7KH(XURSHDQ3DWHQW2IILFH

$UWLFOH

$UWLFOH

The departments charged with the procedure

The departments charged with the procedure

For implementing the procedures laid down in For implementing the procedures laid down in
this Convention, there shall be set up within the this Convention, there shall be set up within the
European Patent Office:
European Patent Office:

a) a receiving section;

a) a receiving section;

b) search divisions;

b) search divisions;

c) examining divisions;

c) examining divisions;
G  D SDWHQW DGPLQLVWUDWLRQGLYLVLRQ IRU WKH
&RPPXQLW\3DWHQW

d) opposition divisions;

H opposition divisions;

e) a legal division;

I a legal division;

f) boards of appeal;

J boards of appeal;

g) an Enlarged Board of Appeal.

K an Enlarged Board of Appeal.

$UWLFOHD
&RQVLVWHQWLQWHUSUHWDWLRQ
:LWK UHJDUG WR WKH LQWHUSUHWDWLRQ DQG
DSSOLFDWLRQ RI WKLV &RQYHQWLRQ WKH
(XURSHDQ 3DWHQW 2IILFH VKDOO WDNH GXH
DFFRXQW RI WKH SULQFLSOHV ODLG GRZQ E\ DQ\
UHOHYDQWUXOLQJVRIWKH&RXUWRI-XVWLFHRIWKH
(XURSHDQ &RPPXQLWLHV ZKLFK FRQFHUQ WKH
16

LQWHUSUHWDWLRQRIWKLV&RQYHQWLRQRURI VXFK
SURYLVLRQV DGRSWHG SXUVXDQW WR WKH 7UHDW\
HVWDEOLVKLQJ WKH (XURSHDQ &RPPXQLW\
ZKLFK DUH LGHQWLFDO LQ VXEVWDQFH WR WKH
SURYLVLRQVRIWKLV&RQYHQWLRQ

$UWLFOH

$UWLFOH

Technical opinion

Technical opinion

At the request of the competent national court
trying an infringement or revocation action, the
European Patent Office shall be obliged,
against payment of an appropriate fee, to give a
technical opinion concerning the European
patent which is the subject of the action. The
Examining Division shall be responsible for the
issue of such opinions.

At the request RI WKH FRPSHWHQW FRXUW WU\LQJ
an infringement or revocation action, RURIWKH
&RPPLVVLRQ RI WKH (XURSHDQ &RPPXQLWLHV
H[DPLQLQJ DQ DSSOLFDWLRQ IRU D FRPSXOVRU\
OLFHQFH the European Patent Office shall be
obliged, [against payment of an appropriate
fee,] to give a technical opinion concerning the
European patent which is the subject of the
action. The Examining Division shall be
responsible for the issue of such opinions.
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Chapter IV

Chapter IV

7KH$GPLQLVWUDWLYH&RXQFLO

7KH$GPLQLVWUDWLYH&RXQFLO

$UWLFOH

$UWLFOH

Competence of the Administrative Council

Competence of the Administrative Council

in certain cases

in certain cases

1. The Administrative Council shall be 1. The Administrative Council shall be
competent to amend the following provisions:
competent to amend the following provisions:
a) the time limits laid down in this Convention;

a) the time limits laid down in this Convention;

b) parts II to VIII and part X of this convention,
to bring them into line with an international
treaty relating to patents or European
Community legislation relating to patents;

b) parts II to VIII and part X of this convention,
to bring them into line with an international
treaty relating to patents or European
Community legislation relating to patents;

c) the Implementing Regulations.

c) the Implementing Regulations, VXEMHFW WR
WKHSURYLVLRQVRI$UWLFOHLSDUDJUDSK

$UWLFOH

$UWLFOH

Voting rights

Voting rights

 The right to vote in the Administrative  The right to vote in the Administrative
Council shall be restricted to the Contracting Council shall be restricted to the Contracting
States.
States.

 Each Contracting State shall have one vote,  Each Contracting State >DQGWKH(XURSHDQ
subject to the application of the provisions of &RPPXQLW\@ shall have one vote, subject to the
Article 36.
application of the provisions of Article 36.
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$UWLFOH

$UWLFOH

Weighting of votes

Weighting of votes

(1) In respect of the adoption or amendment of
the Rules relating to Fees and, if the financial
contribution to be made by the Contracting
States would thereby be increased, the adoption
of the budget of the Organisation and of any
amending or supplementary budget, any
Contracting State may require, following a first
ballot in which each Contracting State shall
have one vote, and whatever the result of this
ballot, that a second ballot be taken
immediately, in which votes shall be given to
the States in accordance with paragraph 2. The
decision shall be determined by the result of
this second ballot.

 XQFKDQJHG

(2) The number of votes that each Contracting
State shall have in the second ballot shall be
calculated as follows:

 XQFKDQJHG

D the percentage obtained for each Contracting
State in respect of the scale for the special
financial contributions, pursuant to Article 40,
paragraphs 3 and 4, shall be multiplied by the
number of Contracting States and divided by
five;
E the number of votes thus given shall be
rounded upwards to the next higher whole
number;
F five additional votes shall be added to this
number;
G nevertheless, no Contracting State shall have
more than 30 votes.
 7KH(XURSHDQ&RPPXQLW\PD\WDNHSDUW
LQ WKH YRWH ZKLFK LV SURYLGHG IRU  LQ
SDUDJUDSKLQOLHXRILWV0HPEHU6WDWHVDQG
ZLWK WKH VDPH QXPEHU RI YRWHV DV WKRVH
0HPEHU6WDWHV7KH(XURSHDQ&RPPXQLW\
VKDOO QRW YRWH LI RQH RI LWV 0HPEHU 6WDWHV
H[HUFLVHVLWVULJKWWRYRWHDQGYLFHYHUVD
19

Chapter V

Chapter V

)LQDQFLDOSURYLVLRQV

)LQDQFLDOSURYLVLRQV

$UWLFOH

$UWLFOH

Budgetary funding

Budgetary funding

The budget of the Organisation shall be The budget of the Organisation shall be
financed:
financed:
a) by the Organisation’s own resources;

a) by the Organisation’s own resources;

b) by payments made by the Contracting States b) by payments made by the Contracting States
in respect of renewal fees for European patents in respect of renewal fees for European patents
levied in these States;
levied in these States;
c) where necessary, by special financial c) where necessary, by special financial
contributions made by the Contracting States;
contributions made by the Contracting States;
d) where appropriate, by the revenue provided d) where appropriate, by a portion of the
for in Article 146.
revenue provided for in Article L
SDUDJUDSKG 

$UWLFOH

$UWLFOH

Payments by the Contracting States in respect
of renewal fees for European patents

Payments by the Contracting Parties in respect
of renewal fees for European patents

(1) Each Contracting State shall pay to the
Organisation in respect of each renewal fee
received for a European patent in that State an
amount equal to a proportion of that fee, to be
fixed by the Administrative Council; the
proportion shall not exceed 75 per cent and
shall be the same for all Contracting States.
However, if the said proportion corresponds to

 XQFKDQJHG
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an amount which is less than a uniform
minimum amount fixed by the Administrative
Council, the Contracting State shall pay that
minimum to the Organisation.
 1RWZLWKVWDQGLQJSDUDJUDSKWKH
SURYLVLRQVRI$UWLFOHLSDUDJUDSKG
VKDOODSSO\WRWKH(XURSHDQSDWHQWJUDQWHG
E\WKH(XURSHDQ&RPPXQLW\
 Each Contracting State shall communicate
to the Organisation such information as the
Administrative Council considers to be
necessary to determine the amount of its
payments.

 EHFRPHV  XQFKDQJHG

 The due dates for these payments shall be
determined by the Administrative Council.

 EHFRPHV  XQFKDQJHG

 If a payment is not remitted fully by the due
date, the Contracting State shall pay interest
from the due date on the amount remaining
unpaid.

 EHFRPHV  XQFKDQJHG

$UWLFOH

$UWLFOH

Financial Regulations

Financial Regulations

The Financial Regulations shall in particular The Financial Regulations shall in particular
establish:
establish:
a) the procedure relating to the establishment a) the procedure relating to the establishment
and implementation of the budget and for the and implementation of the budget and for the
rendering and auditing of accounts;
rendering and auditing of accounts;
b) the method and procedure whereby the
payments and contributions provided for in
Article 37 and the advances provided for in
Article 41 are to be made available to the
Organisation by the Contracting States;

b) the method and procedure whereby the
payments and contributions provided for in
Article 37 and the advances provided for in
Article 41 are to be made available to the
Organisation by the Contracting States;

c) the rules concerning the responsibilities of c) the rules concerning the responsibilities of
accounting and paying officers and the accounting and paying officers and the
arrangements for their supervision;
arrangements for their supervision;
d) the rates of interest provided for in Articles d) the rates of interest provided for in Articles
39, 40 and 47;
39, 40 and 47;
e) the method of calculating the contributions
21

payable by virtue of Article 146;

H LVUHYRNHG

f) the composition of and duties to be assigned I EHFRPHVH XQFKDQJHG
to a Budget and Finance Committee which
should be set up by the Administrative Council.
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3$57,,

3$57,,

SUBSTANTIVE PATENT LAW

SUBSTANTIVE PATENT LAW

Chapter III

Chapter III

(IIHFWVRIWKH(XURSHDQSDWHQWDQGWKH
(XURSHDQSDWHQWDSSOLFDWLRQ

(IIHFWVRIWKH(XURSHDQSDWHQWDQGWKH
(XURSHDQSDWHQWDSSOLFDWLRQ

$UWLFOH

$UWLFOH

Translation of the specification of the European
patent

Translation of the specification of the European
patent

(1) Any Contracting State may prescribe that if
the text, in which the European Patent Office
intends to grant a European patent or maintain a
European patent as amended for that State, is
not drawn up in one of its official languages,
the applicant for or proprietor of the patent
shall supply to its central industrial property
office a translation of this text in one of its
official languages at his option or, where that
State has prescribed the use of one specific
official language, in that language. The period
for supplying the translation shall end three
months after the date on which the mention of
the grant of the European patent or of the
maintenance of the European patent as
amended is published in the European Patent
Bulletin, unless the State concerned prescribes
a longer period.

 XQFKDQJHG

(  $ >&RQWUDFWLQJ 6WDWH@ >0HPEHU 6WDWH RI
WKH (XURSHDQ &RPPXQLW\@ FDQQRW LQYRNH
SDUDJUDSKIRUD(XURSHDQSDWHQWJUDQWHG
IRUWKH(XURSHDQ&RPPXQLW\
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(2) Any Contracting State which has adopted
provisions pursuant to paragraph 1 may
prescribe that the applicant for or proprietor of
the patent must pay all or part of the costs of
publication of such translation within a period
laid down by that State.

 EHFRPHV  XQFKDQJHG

(3) Any Contracting State may prescribe that in
the event of failure to observe the provisions
adopted in accordance with paragraphs 1 and 2,
the European patent shall be deemed to be void
ab initio in that State.

 EHFRPHV  XQFKDQJHG
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3$57,,,

3$57,,,

APPLICATION FOR EUROPEAN PATENTS

APPLICATION FOR EUROPEAN PATENTS

Chapter I

Chapter I

)LOLQJDQGUHTXLUHPHQWVRIWKH(XURSHDQ
SDWHQWDSSOLFDWLRQ

)LOLQJDQGUHTXLUHPHQWVRIWKH(XURSHDQ
SDWHQWDSSOLFDWLRQ

$UWLFOH
Designation of Contracting States

$UWLFOH
Designation of Contracting States

(1) All the Contracting States party to this
Convention at the time of filing of a European
patent application shall be deemed to be
designated in the request for grant of a
European patent.

 XQFKDQJHG

(2) The designation of a Contracting State may
be subject to the payment of the designation
fee.

 XQFKDQJHG

(3) The designation of a Contracting State may
be withdrawn at any time up to the grant of the
European patent.

 XQFKDQJHG

  :KHQ DQ DSSOLFDWLRQ IRU D (XURSHDQ
SDWHQW GHVLJQDWHV ERWK WKH (XURSHDQ
&RPPXQLW\DQGWKHWHUULWRU\RIRQHRUPRUH
0HPEHU6WDWHVRIWKH(XURSHDQ&RPPXQLW\
WKHODWWHUGHVLJQDWLRQVVKDOOEHGHHPHGWREH
ZLWKGUDZQ ZKHQ WKH (XURSHDQ SDWHQW LV
JUDQWHG
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3$579,,

3$579,,

COMMON PROVISIONS

COMMON PROVISIONS

Chapter II

Chapter II

,QIRUPDWLRQWRWKHSXEOLFRURIILFLDO
DXWKRULWLHV

,QIRUPDWLRQWRWKHSXEOLFRURIILFLDO
DXWKRULWLHV

$UWLFOH

$UWLFOH

Administrative and legal cooperation

Administrative and legal cooperation

 Unless otherwise provided in this
Convention or in national laws, the European
Patent Office and the courts or authorities of
Contracting States shall on request give
assistance to each other by communicating
information or opening files for inspection.
Where the European Patent Office lays files
open to inspection by courts, Public
Prosecutors’ Offices or central industrial
property offices, the inspection shall not be
subject to the restrictions laid down in Article
128.

(1) Unless otherwise provided in this
Convention or in national laws, the European
Patent Office and the courts or authorities of
Contracting States shall on request give
assistance to each other by communicating
information or opening files for inspection.
Where the European Patent Office lays files
open to inspection by courts, WKH&RPPLVVLRQ
RI WKH (XURSHDQ &RPPXQLWLHV
Public
Prosecutors’ Offices or central industrial
property offices, the inspection shall not be
subject to the restrictions laid down in Article
128.

 1DWLRQDOOHJLVODWLRQVKDOOQRWSUHFOXGHWKH
DSSOLFDWLRQ RI SDUDJUDSK  WR WKH UHODWLRQV
EHWZHHQ WKH 2IILFH DQG WKH &RPPXQLW\
FRXUW DQG WKH &RPPLVVLRQ RI WKH (XURSHDQ
&RPPXQLWLHV
 Upon receipt of letters rogatory from the
European Patent Office, the courts or other
competent authorities of Contracting States

 EHFRPHV  XQFKDQJHG
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shall undertake, on behalf of that Office and
within the limits of their jurisdiction, any
necessary enquiries or other legal measures.
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$UWLFOHE
(XURSHDQSDWHQWGHVLJQDWLQJWKH(XURSHDQ
&RPPXQLW\

7KH (XURSHDQ &RPPXQLW\ PD\ OD\ GRZQ
WKDW WKH (XURSHDQ SDWHQWV JUDQWHG IRU WKH
(XURSHDQ &RPPXQLW\ KDYH D XQLWDU\
FKDUDFWHU WKURXJKRXW WKH ZKROH RI LWV
WHUULWRU\

$UWLFOHF
5HVSHFWIRUWKHHVWDEOLVKHGERG\RI
FRPPXQLW\ODZ

  ,Q WKH FDVH RI DQ DSSOLFDWLRQ IRU D
(XURSHDQSDWHQWGHVLJQDWLQJWKHWHUULWRU\RI
RQH RU PRUH RI WKH PHPEHU 6WDWHV RU WKH
HQWLUH
(XURSHDQ
&RPPXQLW\
WKH
GHSDUWPHQWV RI WKH (XURSHDQ 3DWHQW 2IILFH
DUHUHTXLUHGWRUHVSHFWWKHHVWDEOLVKHGERG\
RI&RPPXQLW\ODZ

  3DUWLFXODU DWWHQWLRQ VKDOO EH SDLG WR WKH
&RPPXQLW\ODZDVGLVFORVHGLQWKHDQQH[WR
WKLV &RQYHQWLRQ FRQFHUQLQJ WKH HVWDEOLVKHG
ERG\ RI &RPPXQLW\ ODZ LQ UHODWLRQ WR
SDWHQWV
28

$UWLFOHG
6SHFLDOGHSDUWPHQWVRIWKH(XURSHDQ3DWHQW
2IILFH

  ,Q DFFRUGDQFH ZLWK WKH ,PSOHPHQWLQJ
5HJXODWLRQ UHODWLQJ WR WKH SURYLVLRQV RI WKLV
3DUWWKH(XURSHDQ&RPPXQLW\PD\HQWUXVW
DGGLWLRQDO WDVNV WR WKH (XURSHDQ 3DWHQW
2IILFH IRU WKH DGPLQLVWUDWLRQ RI WKH
&RPPXQLW\ SDWHQW JUDQWHG IRU WKH
(XURSHDQ&RPPXQLW\

 7KHWDVNVUHIHUUHGWRLQSDUDJUDSKZLOO
EH HQWUXVWHG WR WKH $GPLQLVWUDWLRQ 'LYLVLRQ
IRU WKH &RPPXQLW\ 3DWHQW KHUHLQDIWHU
UHIHUUHG WR DV WKH ³$GPLQLVWUDWLRQ
'LYLVLRQ´  DV SURYLGHG IRU LQ $UWLFOH G
7KH3UHVLGHQWRIWKH(XURSHDQ3DWHQW2IILFH
VKDOO EH UHVSRQVLEOH IRU WKLV GLYLVLRQ  7KH
SURYLVLRQVRI$UWLFOHSDUDJUDSKVDQG
VKDOODSSO\

 3XUVXDQWWRWKH,PSOHPHQWLQJUHJXODWLRQ
WKH $GPLQLVWUDWLRQ 'LYLVLRQ VKDOO EH
UHVSRQVLEOH IRU DOO DFWV RI WKH (XURSHDQ
3DWHQW 2IILFH UHODWLQJ WR (XURSHDQ SDWHQWV
JUDQWHG IRU WKH (XURSHDQ &RPPXQLW\
LQVRIDU DV  WKHVH DFWV DUH QRW WKH
UHVSRQVLELOLW\ RI RWKHU GHSDUWPHQWV RI WKH
2IILFH

  3XUVXDQW WR WKH ,PSOHPHQWLQJ
5HJXODWLRQ WKH $GPLQLVWUDWLRQ 'LYLVLRQ
VKDOO EH UHVSRQVLEOH IRU UHFHLYLQJ DQG
PDNLQJ DYDLODEOH WR WKH SXEOLF WKH RSWLRQDO
WUDQVODWLRQV ZKLFK PD\ EH VXEPLWWHG IRU
(XURSHDQSDWHQWVJUDQWHGIRUWKH(XURSHDQ
&RPPXQLW\
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$UWLFOHH
5HJLVWHURI&RPPXQLW\SDWHQWV

 $5HJLVWHUIRU(XURSHDQSDWHQWVJUDQWHG
IRU WKH (XURSHDQ &RPPXQLW\ FDOOHG WKH
³5HJLVWHU RI &RPPXQLW\ 3DWHQWV´ LV KHUHE\
VHWXS

  $UWLFOH  LV DSSOLFDEOH WR WKH 5HJLVWHU
RI&RPPXQLW\3DWHQWV

  7KH $GPLQLVWUDWLRQ 'LYLVLRQ LV
UHVSRQVLEOHIRUGHFLVLRQVLQUHVSHFWRIHQWULHV
WR EH PDGH LQ WKH 5HJLVWHU RI &RPPXQLW\
3DWHQWV,WUHSRUWVLWVDFWLYLWLHVWRWKH6HOHFW
&RPPLWWHH RI WKH $GPLQLVWUDWLYH &RXQFLO
UHIHUUHGWRLQ$UWLFOHL

 7KH,PSOHPHQWLQJ5HJXODWLRQUHODWLQJWR
WKH SURYLVLRQV RI WKLV 3DUW GHVFULEHV WKH
HQWULHV WR EH PDGH LQ WKH 5HJLVWHU RI
&RPPXQLW\3DWHQWV

$UWLFOHI
&RPPXQLW\3DWHQW%XOOHWLQ

  $ %XOOHWLQ IRU &RPPXQLW\ SDWHQWV
JUDQWHGIRUWKH(XURSHDQ&RPPXQLW\FDOOHG
WKH ³&RPPXQLW\ 3DWHQW %XOOHWLQ´ LV KHUHE\
FUHDWHG

  7KH $GPLQLVWUDWLRQ 'LYLVLRQ LV
UHVSRQVLEOH IRU DOO GHFLVLRQV WR EH PDGH LQ
UHVSHFW RI HQWULHV LQ WKH &RPPXQLW\ 3DWHQW
%XOOHWLQ  ,W UHSRUWV RQ LWV DFWLYLWLHV WR WKH
6HOHFW &RPPLWWHH RI WKH $GPLQLVWUDWLYH
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&RXQFLOUHIHUUHGWRLQ$UWLFOHL

 7KH,PSOHPHQWLQJ5HJXODWLRQUHODWLQJWR
WKH SURYLVLRQV RI WKLV 3DUW GHVFULEHV WKH
HQWULHVWREHPDGHLQWKH&RPPXQLW\3DWHQW
%XOOHWLQ

$UWLFOHJ
)HHVIRUWKHUHQHZDORI(XURSHDQSDWHQWV
JUDQWHGIRUWKH(XURSHDQ&RPPXQLW\

 )HHVIRUWKHUHQHZDORI(XURSHDQSDWHQWV
JUDQWHG IRU WKH (XURSHDQ &RPPXQLW\ DUH
DGPLQLVWHUHG E\ WKH $GPLQLVWUDWLRQ
'LYLVLRQ LQ DFFRUGDQFH ZLWK WKH
,PSOHPHQWLQJ5HJXODWLRQ

 7KHLQFRPHIURPIHHVSDLGLQDFFRUGDQFH
ZLWK >WKH ,PSOHPHQWLQJ 5HJXODWLRQ DGRSWHG
SXUVXDQWWRWKH5HJXODWLRQRIWKH&RXQFLORI
WKH (XURSHDQ &RPPXQLWLHV RQ WKH
&RPPXQLW\3DWHQW@VKDOODIWHUGHGXFWLRQRI
WKH SD\PHQWV WR WKH (XURSHDQ 3DWHQW
2UJDQLVDWLRQ SXUVXDQW WR $UWLFOH L
SDUDJUDSK G  RI WKH &RQYHQWLRQ EH
GLVWULEXWHGDPRQJWKH0HPEHU6WDWHVRIWKH
(XURSHDQ &RPPXQLW\ LQ DFFRUGDQFH ZLWK
WKH GLVWULEXWLRQ VFDOH UHIHUUHG WR LQ
SDUDJUDSK

  7KH 6HOHFW &RPPLWWHH RI WKH
$GPLQLVWUDWLYH &RXQFLO VKDOO GHWHUPLQH WKH
GLVWULEXWLRQVFDOHSDUWLFXODUO\DFFRUGLQJWR
D  WKH FULWHULD ODLG GRZQ LQ $UWLFOH
SDUDJUDSKRIWKH&RQYHQWLRQ
E  WKH QXPEHU RI GHVLJQDWLRQV IRU
HDFK 0HPEHU 6WDWH RI WKH (XURSHDQ
&RPPXQLW\ LQ WKH (XURSHDQ SDWHQW
DSSOLFDWLRQVIRUWKH\HDUSUHFHGLQJWKHHQWU\
LQWR IRUFH RI WKH &RPPXQLW\ LQVWUXPHQWV
31

FRQFHUQLQJWKH&RPPXQLW\3DWHQW
7KH GLVWULEXWLRQ VFDOH PD\ EH DPHQGHG E\
GHFLVLRQ RI WKH 6HOHFW &RPPLWWHH RI WKH
$GPLQLVWUDWLYH&RXQFLODFWLQJRQDSURSRVDO
IURP WKH &RPPLVVLRQ RI WKH (XURSHDQ
&RPPXQLWLHV ZKHUHLQ $UWLFOH L
SDUDJUDSKLVDSSOLFDEOH

$UWLFOHK
$SSHDOVSURFHGXUH

7KHGHFLVLRQVRIWKH$GPLQLVWUDWLRQ'LYLVLRQ
PDGH XQGHU WKH SURFHGXUHV UHIHUUHG WR LQ
$UWLFOHV H I DQG J DUH VXEMHFW WR
DSSHDOEHIRUHWKHERDUGVRIDSSHDO

$UWLFOHL
6HOHFW&RPPLWWHHRIWKH$GPLQLVWUDWLYH
&RXQFLO

   7KH (XURSHDQ &RPPXQLW\ DQG LWV
0HPEHU 6WDWHV VKDOO VHW XS D 6HOHFW
&RPPLWWHHRIWKH$GPLQLVWUDWLYH&RXQFLO,W
VKDOO EH FRPSRVHG RI UHSUHVHQWDWLYHV RI WKH
(XURSHDQ &RPPXQLW\ DV ZHOO DV
UHSUHVHQWDWLYHVRIWKH0HPEHU6WDWHV
  7KH 6HOHFW &RPPLWWHH RI WKH
$GPLQLVWUDWLYH &RXQFLO VKDOO EH VROHO\
FRPSHWHQWWRDGRSWDQGDPHQG
D  WKH SURYLVLRQV RI WKH
,PSOHPHQWLQJ 5HJXODWLRQ UHODWLQJ WR
WKLV3DUWQRWZLWKVWDQGLQJ$UWLFOH
E  LWV 5XOHV RI 3URFHGXUH
$UWLFOHLVDSSOLFDEOH
F  PHDVXUHV
EXGJHWDU\PDWWHUV

DSSO\LQJ

WR

G WKHSHUFHQWDJHRIWKHLQFRPH
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IURP UHQHZDO IHHV LQ UHVSHFW RI
(XURSHDQ SDWHQWV GHVLJQDWLQJ WKH
(XURSHDQ &RPPXQLW\ WKDW LV WR EH
SDLGWRWKH2UJDQLVDWLRQ
H  WKH GLVWULEXWLRQ EHWZHHQ WKH
PHPEHU VWDWHV RI WKH (XURSHDQ
&RPPXQLW\UHIHUUHGWRLQ$UWLFOHJ
SDUDJUDSK
I  WKH HQWULHV WR EH PDGH LQ WKH
UHJLVWHURI&RPPXQLW\SDWHQWV
J WKHHQWULHVWREHPDGHLQ WKH
&RPPXQLW\3DWHQW%XOOHWLQ

  7KH (XURSHDQ &RPPXQLW\ E\ PHDQV RI
WKH 6HOHFW &RPPLWWHH RI WKH $GPLQLVWUDWLYH
&RXQFLO VKDOO HQVXUH WKDW WKH UHOHYDQW
&RPPXQLW\ODZLVFRPSOLHGZLWKZLWKLQWKH
IUDPHZRUN RI SURFHGXUHV EHIRUH WKH
(XURSHDQ 3DWHQW 2IILFH :LWKLQ WKH
IUDPHZRUN RI WKH SURFHGXUHV UHIHUUHG WR LQ
$UWLFOHV H I DQG J LW PD\ PDNH
REVHUYDWLRQV ZLWK D YLHZ WR WKH HIIHFWLYH
DSSOLFDWLRQRIWKHUHOHYDQW&RPPXQLW\ODZ

  :KHQ YRWHV DUH KHOG ZLWKLQ WKH 6HOHFW
&RPPLWWHH RI WKH $GPLQLVWUDWLYH &RXQFLO
WKH(XURSHDQ&RPPXQLW\VKDOOKDYHDVLQJOH
YRWH DV VKDOO HDFK 0HPEHU 6WDWH 7KH
SURYLVLRQV RI $UWLFOH  VKDOO QRW DSSO\ WR
WKLV3DUW

 7KHGHFLVLRQVRIWKH6HOHFW&RPPLWWHHRI
WKH $GPLQLVWUDWLYH &RXQFLO VKDOO EH DUULYHG
DW DFFRUGLQJ WR WKH LQWHUQDO UXOHV RQ WKH
PDMRULWLHV UHTXLUHG LQ WKH (XURSHDQ
&RPPXQLW\

  7KH (XURSHDQ 3DWHQW 2IILFH VKDOO SODFH
DWWKHGLVSRVDORIWKLV&RPPLWWHHVXFKVWDII
SUHPLVHV DQG HTXLSPHQW DV PD\ EH
QHFHVVDU\ IRU WKH SHUIRUPDQFH RI LWV GXWLHV
33

7KH 3UHVLGHQW RI WKH 2IILFH VKDOO EH
UHVSRQVLEOH IRU WKH DFWLYLWLHV RI WKH
$GPLQLVWUDWLRQ 'LYLVLRQ EHIRUH WKH 6HOHFW
&RPPLWWHH

$UWLFOHM
'HYHORSPHQWRIWKH(VWDEOLVKHGERG\RI
&RPPXQLW\ODZ

7KH6HOHFW&RPPLWWHHRIWKH$GPLQLVWUDWLYH
&RXQFLODORQHKDVWKHFRPSHWHQFHWRDPHQG
WKH DQQH[ UHIHUUHG WR LQ $UWLFOH F
SDUDJUDSK  LQ RUGHU WR WDNH IXOO\ LQWR
DFFRXQWDQ\GHYHORSPHQWVLQWKHHVWDEOLVKHG
ERG\RI&RPPXQLW\ODZRQWKHGDWHRIHQWU\
LQWRIRUFHRIWKHOHJLVODWLYHDFWRULIWKHDFW
DOORZVDSHULRGRIWLPHIRULWVWUDQVSRVLWLRQ
RQWKHGDWHWKLVSHULRGH[SLUHV

$UWLFOHN
5HODWLRQVEHWZHHQWKH(XURSHDQ3DWHQW
2IILFHDQGWKH&RPPXQLW\,QVWLWXWLRQV

:LWKLQWKHOLPLWVRILWVRZQFRPSHWHQFHWKH
(XURSHDQ3DWHQW2IILFHVKDOOHQVXUHWKDWWKH
GHFLVLRQVRIWKH&RPPLVVLRQRIWKH(XURSHDQ
&RPPXQLWLHV DQG WKH &RPPXQLW\ FRXUW
FRQFHUQLQJ WKH &RPPXQLW\ SDWHQW DUH
LPSOHPHQWHG
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FINAL PROVISIONS

FINAL PROVISIONS

$UWLFOH

$UWLFOH

Accession

Accession

(1) This Convention shall be open to accession  This Convention shall be open to accession
by:
by:
a) the States referred to in Article
165, paragraph 1;

a) the States referred to in Article
165, paragraph 1;

b) any other European State at the
invitation of the Administrative Council.

b) any other European State at the
invitation of the Administrative Council.
F RIWKH(XURSHDQ&RPPXQLW\

 Any State which has been a party to the
Convention and has ceased so to be as a result of
the application of Article 172, paragraph 4, may
again become a party to the Convention by
acceding to it.

 XQFKDQJHG

 Instruments of accession shall be deposited
with the Government of the Federal Republic of
Germany

 XQFKDQJHG
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(1)(a) For the purpose of facilitating the
adaptation of the national patent offices of the
States parties to the Convention to the European
Patent system, the Administrative Council may, if
it considers it desirable, and subject to the
conditions set out below, entrust the central
industrial property offices of such of those States
in which it is possible to conduct the proceedings
in one of the official languages of the European
Patent Office with tasks concerning the
examination of European patent applications
drawn up in that language which, pursuant to
Article 18, paragraph 2, of the Convention, shall,
as a general rule, be entrusted to a member of the
Examining Division. Such tasks shall be carried
out within the framework of the proceedings for
grant laid down in the Convention; decisions on
such applications shall be taken by the
Examining Division composed in accordance
with Article 18, paragraph 2.

 D >«@The Administrative Council may, if
it considers it desirable, and subject to the
conditions set out below, entrust the central
industrial property offices of such of those
States in which it is possible to conduct the
proceedings in one of the official languages of
the European Patent Office with tasks
concerning the examination of European patent
applications drawn up in that language which,
pursuant to Article 18, paragraph 2, of the
Convention, shall, as a general rule, be
entrusted to a member of the Examining
Division. Such tasks shall be carried out within
the framework of the proceedings for grant laid
down in the Convention; decisions on such
applications shall be taken by the Examining
Division composed in accordance with Article
18, paragraph 2

(b) Tasks entrusted under sub-paragraph (a) shall E  RI WKH RULJLQDO YHUVLRQ LV GHOHWHG DQG
not be in respect of more than 40% of the total UHSODFHGE\DQHZSDUDJUDSK E 
number of European patent applications filed;
tasks entrusted to any one State shall not be in
respect of more than one-third of the total
number of European patent applications filed.
These tasks shall be entrusted for a period of 15
years from the opening of the European Patent
Office and shall be reduced progressively (in
principle by 20% a year) to zero during the last
five years of the period.
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E 7KH$GPLQLVWUDWLYH&RXQFLOVKDOOGHFLGH
XSRQ WKH QDWXUH RULJLQ DQG QXPEHU RI WKH
(XURSHDQ SDWHQW DSSOLFDWLRQV LQ UHVSHFW RI
ZKLFKH[DPLQLQJWDVNVPD\ EH HQWUXVWHG WR
WKHFHQWUDOLQGXVWULDOSURSHUW\RIILFHRIHDFK
RI WKH &RQWUDFWLQJ 6WDWHV PHQWLRQHG DERYH
&RQVLGHUDWLRQV RI WLPHOLQHVV DQG FRVW
HIIHFWLYHQHVV VKDOO EH WDNHQ LQWR DFFRXQW LQ
GHFLGLQJ XSRQ WKH MXVWLILFDWLRQ IRU DQG
H[WHQW RI DQ\ PHDVXUHV WR HQWUXVW ZRUN LQ
DFFRUGDQFHZLWKWKLVSDUDJUDSK

(c) The Administrative Council shall decide,
while taking into account the provisions of subparagraph (b) upon the nature, origin and number
of the European patent applications in respect of
which examining tasks may be entrusted to the
central industrial property office of each of the
Contracting States mentioned above.

F  %HIRUH WDNLQJ DQ\ GHFLVLRQ WR HQWUXVW
WDVNV LQ DFFRUGDQFH ZLWK WKH SURYLVLRQV RI
VXESDUDJUDSK D DERYHWKH$GPLQLVWUDWLYH
&RXQFLO VKDOO VDWLVI\ LWVHOI WKDW DGHTXDWH
DUUDQJHPHQWV DUH LQ SODFH IRU PRQLWRULQJ
WKHTXDOLW\RIZRUNGRQHLQFRQQHFWLRQZLWK
WDVNV VR HQWUXVWHG DV PHDVXUHG DJDLQVW WKH
VWDQGDUGV VHW IRU ZRUN GRQH LQ WKH
(XURSHDQ 3DWHQW 2IILFH $QQXDOO\ GXULQJ
WKHFRXUVHRIDQ\SHULRGLQZKLFKWDVNV DUH
HQWUXVWHGXQGHUWKLVVHFWLRQWKH2IILFHVKDOO
SUHSDUH IRU WKH $GPLQLVWUDWLYH &RXQFLO D
UHSRUW RQ WKH RSHUDWLRQ RI VXFK
DUUDQJHPHQWV LQFOXGLQJ DQ DVVHVVPHQW RI
WKH HIIHFWLYHQHVV RI WKH PRQLWRULQJ DQG D
VXPPDU\RIWKHUHVXOWVREWDLQHG
G  )RU WKH SXUSRVHV RI $UWLFOH  RI WKH
FRQYHQWLRQ XS WR WZR PHPEHUV RI WKH
([DPLQLQJ 'LYLVLRQ UHVSRQVLEOH IRU
H[DPLQDWLRQ RI DQ DSSOLFDWLRQ ZKLFK KDV
EHHQ HQWUXVWHG WR WKH FHQWUDO LQGXVWULDO
SURSHUW\ RIILFH RI D &RQWUDFWLQJ 6WDWH PD\
EH VXEVWLWXWHG E\ WHFKQLFDO H[DPLQHUV IURP
WKHFHQWUDOLQGXVWULDOSURSHUW\RIILFHRIWKDW
&RQWUDFWLQJ 6WDWH  7KH FKDLUPDQ RI WKH
H[DPLQLQJ GLYLVLRQ VKRXOG LQ DOO FDVHV EH D
WHFKQLFDO H[DPLQHU RI WKH (XURSHDQ SDWHQW
2IILFH

(d) The above implementing procedures shall be H  The above implementing procedures shall
set out in a special agreement between the central be set out in a special agreement between the
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industrial property office of the Contracting State central industrial property office of the
concerned and the European Patent Organisation. Contracting State concerned and the European
Patent Organisation $Q\ VXFK DJUHHPHQW
PXVW LQFOXGH SURYLVLRQV LQWHU DOLD UHTXLULQJ
WKDW WKH ZRUN HQWUXVWHG LV SHUIRUPHG WR D
VWDQGDUG RI TXDOLW\ HTXDO WR WKDW RI WKH
(XURSHDQ 3DWHQW 2IILFH VWLSXODWLQJ
GHDGOLQHVIRUFRPSOHWLRQRIWDVNVHQWUXVWHG
DQG IRU HQDEOLQJ DQ HIIHFWLYH FRQWURO RI
TXDOLW\WREHFDUULHGRXW

(e) An office with which such a special I  An office with which such a special
agreement has been concluded may act as an agreement has been concluded may act as an
International Preliminary Examining Authority International Preliminary Examining Authority
under the Patent Cooperation Treaty, until the under the Patent Cooperation Treaty [….]
expiry of the period of 15 years.

3DUDJUDSK

3DUDJUDSK

(2)(a) If the Administrative Council considers
that it is compatible with the proper functioning
of the European Patent Office, and in order to
alleviate the difficulties which may arise for
certain Contracting States from the application of
Section I, paragraph 2, it may entrust searching in
respect of European patent applications to the
central industrial property offices of those States
in which the official language is one of the
official languages of the European Patent Office,
provided that these offices possess the necessary
qualifications for appointment as an International
Searching Authority in accordance with the
conditions laid down in the Patent Cooperation
Treaty.

 D 7KH$GPLQLVWUDWLYH&RXQFLOPD\LILW
FRQVLGHUV LW GHVLUDEOH DQG VXEMHFW WR WKH
FRQGLWLRQVVHWRXWEHORZHQWUXVWWKHFHQWUDO
LQGXVWULDO SURSHUW\ RIILFHV RI VXFK RI WKRVH
6WDWHVLQZKLFKLWLVSRVVLEOHWR FRQGXFW WKH
SURFHHGLQJV LQ RQH RI WKH RIILFLDO ODQJXDJHV
RI WKH (XURSHDQ 3DWHQW 2IILFH ZLWK WDVNV
FRQFHUQLQJ WKH VHDUFKLQJ RI (XURSHDQ
SDWHQW DSSOLFDWLRQV GUDZQ XS LQ WKDW
ODQJXDJH SURYLGHG WKDW VDLG FHQWUDO
LQGXVWULDO SURSHUW\ RIILFHV DUH FDSDEOH RI
DFWLQJ DV DQ ,QWHUQDWLRQDO 6HDUFKLQJ
$XWKRULW\LQDFFRUGDQFHZLWKWKHFRQGLWLRQV
ODLGGRZQLQWKH3DWHQW&RRSHUDWLRQ7UHDW\

(b) In carrying out such work, undertaken under
the responsibility of the European Patent Office,
the central industrial property offices concerned
shall adhere to the guidelines applicable to the
drawing up of the European search report.

E XQFKDQJHG
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F 7KHSURYLVLRQVRIVXESDUDJUDSKV E  F
DQG H  RI SDUDJUDSK  RI WKLV 6HFWLRQ VKDOO
DSSO\PXWDWLVPXWDQGLVWRWKLVSDUDJUDSK
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7KH&RPPXQLW\ODZUHIHUUHGWRLQ$UWLFOHFRIWKH(XURSHDQ3DWHQW&RQYHQWLRQ
FRPSULVHVLQSDUWLFXODUWKHIROORZLQJPHDVXUHV
D  'LUHFWLYH (& RI WKH (XURSHDQ 3DUOLDPHQW DQG RI WKH &RXQFLO RI  -XO\
RQWKHOHJDOSURWHFWLRQRIELRWHFKQRORJLFDOLQYHQWLRQV
E  &RXQFLO5HJXODWLRQ ((& 1RRI-XQHFRQFHUQLQJWKHFUHDWLRQ
RIDVXSSOHPHQWDU\SURWHFWLRQFHUWLILFDWHIRUPHGLFLQDOSURGXFWV
F  5HJXODWLRQ (& 1RRIWKH(XURSHDQ3DUOLDPHQWDQGRIWKH&RXQFLORI
 -XO\  FRQFHUQLQJ WKH FUHDWLRQ RI D VXSSOHPHQWDU\ SURWHFWLRQ FHUWLILFDWH
IRUSODQWSURWHFWLRQSURGXFWV

