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SUMMARY
I ntroduction

This Study analysestheimpact of the European Parliament on the social policy aspectsof the Treaty
of Amsterdam, on the Luxembourg European Council on Employment and on each of the twenty-
threelegidative acts concerning social policy adopted by the Council between September 1994 and
December 1998. It also considers the impact of Parliament’ sfive own-initiative reports on social

policy.

During this period legislation could be adopted under four procedures. consultation, co-operation,
co-decision and pursuant to the Agreement on Social Policy. Ingenera terms, Parliament hasonly
limited opportunity to exerciseinfluence under the consultation procedure but considerably greater
potential impact under the co-operation and co-decision procedures. When legislation is adopted
under Article 4(2) of the Agreement on Social Policy, Parliament is excluded from formal
participation in the legislative procedure.

Having passed through periods of neo-liberalism (1957-1972), activism (1972-1980), stagnation
(1980-1986) and optimism (1986-1993), European Community social policy is currently passing
through a period of uncertainty, as the Commission and Parliament grapple with the complex
guestion of what reforms are necessary to meet contemporary challenges. Debate has revolved
around three themes: how best to fight persistently high unemployment; how to respond to radical
socid, economic and technological change; and how to place economic and social rightsat the heart
of the Union's activities. These themes have been placed at the centre of the Commission’s Social
Action Programme for 1998-2000.

The Treaty of Amsterdam

Parliament’ srepresentatives participated in the Reflection Group and regular exchanges of views
were held between the European Council and ministerial meetings of the Intergovernmental
Conference and Parliament. During the discussions which led to the signature of the Treaty of
Amsterdam, Parliament was thus more closely involved in the negotiations for the Treaty of
Amsterdam than in any previous Intergovernmental Conference. It first defined its position for the
Conference on 17 May 1995, well before any other Institution or Member State. During the
Intergovernmental Conference, Parliament adopted six more Resolutions setting out inter alia its
proposals on social policy.

The social policy provisions of the Treaty of Amsterdam reflect many of the recommendations
contained in these Resolutions. Perhaps the foremost achievement is the incorporation of the
Agreement on Social Policy, which was one of Parliament’s principal objectives. Article 118
provides a basis for Community action on social exclusion, as Parliament had requested. Article
119 has been amended, as Parliament asked, to permit discrimination in favour of women.

Parliament’s calls for the adoption of a Chapter on Employment and for promotion of ahigh level
of employment to become an objective of the Community were heeded. A new Employment
Committee was established and provision was made for the European Council to adopt guidelines
for employment policy, as Parliament had requested. However, while Parliament had called for the
Chapter on Employment to commit the Member States and Community to certain common
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procedures and basic principles of employment policy, the Chapter was, in the main, limited to
provisions for improved co-operation and co-ordination of national policies and does not provide
the basis for major new initiatives by the Community.

Parliament had called for the rights contained in the 1989 Community Charter of the Fundamental
Socia Rights of Workersto be mentioned in the Treaty and extended to all citizens of the Union.
Although the Treaty does refer to the Charter, and also to the 1961 European Social Charter, the
references do not affect the legal position of individual citizens but may be seen as a gesture to
Parliament’ s concern on this point.

Parliament’s proposal that third-country nationals legally resident in the Community be given
guarantees of non-discrimination with regard to social and economic rights was not adopted.

The Luxembour g European Council on Employment

Parliament set out its proposals for the Luxembourg European Council on Employment on 21
October 1997. The conclusions of the Council, and the 1998 employment guidelines, reflect many
of Parliament’s recommendations. Both Council and Parliament agreed that:

completion of the Single Market was essential to stimulate economic growth;

the regulatory burden on business should be lightened;

venture capital should be made more readily available;

the Structural Funds should be used more actively to promote employment;

the establishment of trans-European networksis essential to strengthen competitiveness; and

the European Investment Bank (EIB) should provideloansto Small and Medium Sized Enterprises
(SME’s).

Moreover, the Employment Guidelines reflected Parliament’s recommendations that the Member
States should use active rather than passive measures in the fight against unemployment, that
expenditure on training for the unemployed should be increased, that the social partners should
conclude agreements on training and that the Member States should promote flexibility in working
hours combined with adequate security for workers.

All these points had aso been raised, sometimes with different emphasis, by the European
Commission. However, oneimportant measure adopted by the L uxembourg European Council, was
attributable entirely to Parliament’sinitiative, namely the creation of the growth and employment
initiative which will finance employment in SME’s.

Parliament’ sproposal s rejected by the Council fall into three groups. First, the Council declined to
set criteria against which the Member States' employment policies could be assessed. Second,
recommendationsthat the retrained unemployed should be guaranteed one year’'s employment and
that the social partners should conclude agreements on job rotation wereignored. Third, athough
Parliament had called for action on taxation, the Council merely called for the Member States to
examine certain tax reforms.

Employment and the Labour Market
Theissue of information and consultation for workers has been on the agenda for many years and

following the development of the Internal Market the issue gained significance for 'European
multinationals'. Parliament has taken a great interest in this area as indicated by resolutions and
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amendmentson arange of legidative measures. Inthe case of thisDirective, by participating in the
legislative process on the basis of the 'cooperation procedure’ the Parliament effectively clarified
someof the Directive'sprovisions. The Parliament ensured the need for objectivecriteriato lay out
the circumstances when central management is not obliged to give information on the groundsthat
this might harm the functioning of an undertaking; and that the Commission will review the
operation of the Directive five years after its adoption rather than after seven years, as originally
proposed. The Parliament’s impact on this Directive also illustrates its influence over time. Asa
result of a Parliament amendment in 1991 to an earlier proposal, the size of the workforce shall be
based on the average number of employees during the previous two years.

Parliament had a very significant impact on Directive 96/71/EC concerning the posting of workers
in the framework of the provision of services, which establishes which national 1abour rules apply
to workers posted by an undertaking in one Member State to carry out temporary work in another
Member State. Parliament’samendmentsto the draft Directive provided that undertakings located
outside the Community should not be placed in a more favourable position than Community
undertakings, reduced the time threshold for exclusion of workers from the Directive and alowed
the application of employment conditions more favourable to workers than those in the host
country. Moreover, Parliament’samendmentssignificantly broadened the scope of the employment
conditions covered by the Directive and permitted workersto institute legal proceedingsto enforce
their rightsunder the Directiveinthehost state. Parliament al so secured theinclusion of provisions
for co-operation between the Member Statesin enforcement of the Directive and for areview of the
Directive by the Commission to identify shortcomingsin its operation.

Parliament had very little impact on Directive 98/50/EC amending Directive 77/187/EEC on the
approximation of laws relating to the safeguarding of employees' rightsin the event of transfers of
undertakings. Although Parliament was firmly opposed to modifying the definition of "transfer"”,
and the Commission accepted Parliament’'s amendment on this point, the Council nevertheless
redefined "transfer” more narrowly thanin Directive 77/187/EEC. Theonly significant amendment
secured by Parliament was a provision preventing the fraudulent misuse of insolvency proceedings
so as to deprive workers of their rights under the Directive.

Parliament proposed three amendments to Council Decision 97/16 setting up an Employment and
Labour Market Committee, which sought to define more precisely the scope of the Committee’'s
activity and to ensure that its reports would be submitted to Parliament. All Parliament’s
amendments were rejected by the Council.

Although Parliament proposed eight amendments to Council Decision 98/171 on Community
activities concerning analysis, research and co-operation in the field of employment and the labour
market, the Council accepted only three minor linguistic changes. A further amendment that third
countries participating in projects under this Decision should themselves bear the costs of
participation was retained but rendered nugatory by coupling it to a provision that the cost could
also be charged to the Community budget.

Parliament proposed sixteen amendments to Council Decision 98/347 on measures of financia
assistance for innovative and job-creating small and medium-sized enterprises - the growth and
employment initiative. Parliament’simpact was negligible, asthe Council rgected fourteen of the
amendments. Parliament did, however, securetheinsertion of an Articledealing with the procedure
for determining management fees, which had not been envisaged in the Commission’s proposal.
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Social Protection

Parliament had only a very slight impact on four Regulations adopted to amend Regulations
1408/71 and 574/72 on the application of socia security schemes to employed persons, to self-
employed persons and to members of their families moving within the Community. Although
Parliament proposed seventeen amendments to Regulation 3095/95, eighteen amendments to
Regulation 3096/95 and four amendments to Regulation 1223/98, all were rejected by Council,
whichwas unwilling to accept that Regulationsintended to make only technical changesto existing
Regulations on social security co-ordination should become a vehicle for extensive substantive
changesto socia policy legidation. Parliament secured the adoption of one technical amendment
to Regulation 1290/97.

Parliament proposed eighteen amendments to Directive 98/49 on safeguarding the supplementary
pension rights of employed and self-employed persons moving within the Community. These
amendmentswere quite limited in scope, as Parliament was of the opinion that, whilethe proposed
Directive was unambitious, it should be adopted as soon as possible as it would set a precedent for
Community regulation of supplementary pension schemes. The Council accepted only theaddition
of aclearer reference to the objective of the Directive and one linguistic amendment; Parliament’s
amendments to the recitals calling for further action in this area were not adopted.

Living and Working Conditions

The Commission forwarded two Directives adopted under Article 4(2) of the Agreement on Social
Policy to Parliament for its Opinion, namely Directive 96/34/EC on the framework agreement on
parental leave concluded by UNICE, CEEP and the ETUC and Directive 97/8/EC concerning the
framework agreement on part-time work concluded by UNICE, CEEP and the ETUC. In both
cases, Parliament criticised the content of the framework agreements and suggested alterations; as,
however, Parliament cannot table amendmentswhen this procedure is used, both Directives were
adopted unchanged. Parliament protested vigoroudly at its effective exclusion from the legislative
process under Article 4(2) of the Agreement, which, it complained, curtailed its rights and reduced
it toanonlooker. Parliament al so expressed alarm at theincorporation of thislegisative procedure
into the EC Treaty by the Treaty of Amsterdam.

Health and Safety at Work

Parliament tabled forty-five amendments to Directive 95/63/EC amending Directive 89/655/EEC
concerning the minimum safety and health requirementsfor the use of work equipment by workers
at work, of which eighteen were reflected in the Directive as adopted. In particular, Parliament
secured the inclusion of a reference to ergonomics, which had not been contemplated in the
Commission’sproposal, and added referencesto the provision of information about riskstoworkers,
aswell as making detailed amendments to the Annexes.

Parliament had only a very limited impact on Directive 97/42/EC amending for the first time
Directive90/394/EEC onthe protection of workersfromtherisksrel ated to exposureto carcinogens
at work. Although Parliament proposed extensive changes to the recitals calling for further action
on carcinogens, several important alterationsto definitions, theintroduction of auniform measuring
procedurefor benzene and the elimination of atransitional period, only one significant amendment
was reflected in the Directive as adopted. This was the introduction of an "appropriate reference
period" in the definition of "limit value".

8 PE 168.261



"Impact of the work of the European Parliament ..."

Parliament had afar more significant impact on Directive 98/24/EC on the protection of the health
and saf ety of workersfrom therisksrelated to chemical agentsat work. At first reading, Parliament
proposed thirty-eight amendments, of which the Council accepted all but eight. In particular, the
Council adopted several important amendments to Article 3, the key provision of the Directive,
concerning the relationship between the different types of exposure limit set out in the Directive,
the factors to be taken into account when setting limits and the procedure for establishing limits.
Parliament al so secured other changes concerning the provision of protective equipment, the form
of the risk assessment necessary and the need for health surveillance to be mandatory in certain
circumstances. At second reading, Parliament proposed afurther twelve amendments; the Council
accepted five linguistic clarifications and the inclusion of a reference requiring employers to
segregate incompatible chemicals.

Vocational Training

In December 1994 the Council agreed the Decision establishing the action programme 'Leonardo
da Vinci™* implementing the European Community Vocational Training Policy. The Parliament’s
influence on this Decision has been threefold. Parliament ensured that the Programme’s priorities
should specifically mention access to training for persons disadvantaged by socio-economic,
geographical or ethnic factors or by physical or mental disability. Parliament also ensured that the
definition of 'vocational guidance’ as the provision of advice and information on the choice of an
occupation and changes of occupation has been included in the Decision and that the countries of
Central and Eastern Europe, which have association agreements with the Community, and also
Cyprus and Malta may participate in the programme. The value of the two readings provided for
in the 'cooperation procedure’ is illustrated in the case of the 'Leonardo’ Decision, given that the
aforementioned Parliamentary influence arose for the most part following the second reading.

Even though Regulation 1572/98 amending Regulation 1360/90 establishing a European Training
Foundation was adopted under the consultation procedure, Parliament secured several notable
changes to the Commission’s proposal. The Council accepted six of Parliament’s seventeen
amendments. Parliament secured an amendment to the definition of the functions of the
Foundation, del eted the Commi ssion’s proposed changeto the Director’'sterm of office, and required
details concerning staff to be included in the Foundation’s budget. Parliament also modified the
Commission’ sproposal that it alone should establish the policy guidelines for the Foundation and
introduced an independent element into the procedure for monitoring the work of the Foundation.

Parliament also had a considerable impact on Decision 1999/51 on the promotion of European
pathwaysin work-linked training. In particular, aprovision limiting access to European pathways
to persons in Member States whose vocational training systems provided for training abroad was
dropped, a clearer link between the EUROPASS Training document and the European pathways
was introduced and provision was made for the Commission to evaluate the Decision after three
years.

Own-Initiative Reports

Thefiveown-initiativereportsadopted by Parliament between September 1995 and December 1998
met with mixed success. The Resolution on areduction and adaptation of working time, which calls

1 Council Decision 94/819/EC, 6.12.1994, OJ L 340/94, p.8.
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for studies of experiments in reducing working time, has been welcomed by the Commission asa
valuable contribution to the ongoing debate on the future of European socia policy. It has been
referred to at some length in the Commission’s Green Paper Partnership for a new organisation of
work, as well as in two other Commission papers and during meetings of the Social Dialogue
Committee.

Many of the proposals contained in the Resolution on the future of the European Social Fund are
reflected in the Commission’s Proposal for new Regulations for the Structural Funds, namely the
reduction in the number of Objectives and Community initiatives, an increase in support for
preventive employment policy and equal opportunities measures, the simplification and improved
definition of responsibilities, the involvement of the social partners and non-governmental
organisations in programming, the continued use of the principle of additionality and the creation
of amid-term reserve.

However, the Resolution on the social aspects of housing has received arather colder reception.
Parliament called for the inclusion of aright to housing in the EC Treaty, for the development of
a European housing policy and for the Commission to investigate whether the Union should offer
loans for housing. The Commission has decided not to respond to this Resolution.

Reacting to the Resolution on trans-national trade union rights in the European Union, the
Commission noted that it would not bring forward legislation concerning the right to freedom of
association and the right to strike as they were excluded from Article 137 of the Treaty of
Amsterdam. Nevertheless, the Commission considered that the question of fundamental social
rights required greater consideration at the European level and would encourage initiativesin this
field.

The Commission supported Parliament’s concerns on the situation of frontier workers in the
European Union and noted that its 1997 action plan for free movement of workers had underlined
the need to address the problems faced by frontier workers. However, while the Commission both
took action against Member States for breaches of the non-discrimination rule and accepted in
principle the need for Community action concerning tax jurisdiction, it was difficult to achievethe
necessary unanimity in the Council. The Commission drew attention to the recent case law of the
European Court of Justice which had improved the position of frontier workers concerning access
to health care. The Commission agreed that the European Employment Service Partnerships
(EURES) played an important role in informing frontier workers of their rights and drew attention
to forthcoming Commission initiatives to improve the dissemination of information. While the
Commissioner questioned whether a Directive requiring an assessment of national legislation for
its impact on frontier workers was appropriate, he agreed that the Commission would stimulate
cross-border co-operation to assess the social and economic effects of national laws on frontier
workers.
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INTRODUCTION

This Study assesses the impact of the European Parliament on European Community social policy
between September 1994 and December 1998; it follows closely the plan and methodology of the
two previous Studies on thistopic for the period July 1989 to July 19942, Theintroduction outlines
Parliament’ sroleinthe Community’slegisl ative process, summarisesthe recent academic literature
on the extent of its influence and sets out the methodology for analysing Parliament’s impact on
particular legidative acts. The Study then considers Parliament’'s contribution to the
Intergovernmental Conference and the extent of itsimpact on the relevant provisions of the Treaty
of Amsterdam. The Study goesonto analyse Parliament’scontributionto the L uxembourg European
Council on Employment. The Study then sets out Parliament’s impact on each of the twenty-one
legislative acts concerning socia policy adopted by the Council between September 1994 and
December 1998. Finally, the Study considerstheimpact of the five own-initiative reports adopted
by Parliament during this period.

Parliament’srolein the legislative process

During the period in question, legislation could be adopted under four procedures: consultation, co-
operation, co-decision and pursuant to the Agreement on Social Policy.

Under the consultation procedure, Parliament adopts an opinion on, and can propose amendments
to, the Commission’s legislative proposal. The Commission modifiesits proposal to incorporate
any Parliamentary amendmentswhich it accepts. 1nthe Council aqualified majority isrequired to
adopt thelegislation and unanimity to amend it. Whenever significant changes are madeto the text
on which Parliament has given its opinion, Parliament will be reconsulted. Parliament’simpact on
legislation adopted under the consultation procedure is thus very limited. However, Parliament’s
role was strengthened in 1980 by the I soglucose judgment, in which the European Court of Justice
held that the Council could not adopt | egislation under the consultation procedure unless Parliament
had delivered its opinion®. While this ruling enables Parliament to use the threat of delay to put
pressure on the Commission and Council, thisthreat can only be invoked effectively in respect of
urgent matters.

The co-oper ation procedure was introduced by the Single European Act 1986 and the scope of its
application was widened by the Treaty on European Union. Under this procedure, Parliament
delivers an opinion on, and may adopt amendments to, the Commission’s proposal at the first
reading. The Commission modifiesits proposal to incorporate those Parliamentary amendments
which it accepts. The Council then adopts a Common Position; aqualified majority isrequired to
adopt the Commission’s proposal and unanimity to amend it. The proposa then passes to
Parliament for the second reading. Within three months, Parliament may:

1) approve the common position, which will then be adopted by the Council.

Directorate-General for Research, European Parliament, The Impact of the European Parliament on the
Community’s Social LegislationJuly 1989 - July 1994, Working Paper W-5, 9/1994, Social Affairs Series,
The European Parliament’s Impact on European Social Legislation agreed under the Treaty on European
Union, WIP/1VV/95/03/201.

Case138/79, Isoglucose, (1980) ECR 3333.
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2) by an absolute majority, reject the common position. The Commission may then withdraw its
proposal. Alternatively, the Commission may place the proposal before the Council, which can
overturn Parliament’ s rejection by unanimity.

3) by an absolute mgjority, amend the proposal. If the Commission accepts the amendments, the
Council can adopt them by qualified majority or reject them by unanimity. If Parliament’s
amendments are not supported by the Commission, the Council may neverthel ess adopt them by
unanimity.

Parliament’suse of the co-operation procedure hasrecently attracted considerableacademicanalysis
and has given rise to avigorous debate between Prof George Tsebelis and Prof Peter Moser. Prof
Tsebelishasargued that during the co-operation procedure Parliament actsasa " conditional agenda
setter” because it can, at the second reading, propose amendments which, if accepted by the
Commission, are easier for the Council to accept than to modify*. Thus, if Parliament can propose
an amendment which makes both the Commission and a qualified majority of the Member States
better off than legislation which requires unanimity, it will be adopted. If, however, Parliament
makes an incorrect choice, the power to set the agendawill be transferred to the Council. Thusto
wield influence at the second reading, Parliament must propose amendments which make both the
Commission and a qualified mgjority in the Council better off than the status quo. Prof Tsebelis
illustrates his theory using the example of the Car Emission Standards Directive®. At the first
reading of the proposal, Parliament rejected the Commission’s proposed standards (known as 30/8)
asinadequate and proposed astricter standard (known as 20/5 or US-83). Parliament’samendments
wererejected by the Commission and the Council adopted the original standard of 30/8 by qualified
majority. Atthesecond reading, Parliament threatened that unlessthe Commission agreed to accept
alimit of 20/5, it would regject the Common Position. Rejectionwould haveterminated theinitiative
asit wasclear that the Member States could not achieve unanimity in the Council in order to revive
the Common Position after Parliamentary rejection. Prof Tsebelisarguesthat thethreat of rejection
was credible, given that European public opinion is sensitive to environmental issues and that
Parliamentary elections were approaching. Not wanting to lose the legidation entirely, the
Commission had no choice but to accept the amendment and the Council, unable to achieve
unanimity to reject it, adopted the Directive by a qualified majority.

Prof Moser starts by asking why the Commission sometimes accepts amendments proposed by
Parliament at second reading which it has earlier rejected after the first reading. He argues that
Parliament is only influential when the restrictions which it faces change unexpectedly during the
decision-making process’. The Commission drafts its original proposal knowing that it must be

4 Tsebelis, G., The Power of the European Parliament as a Conditional Agenda Setter, 88 (1994), American
Political Science Review 128; More on the European Parliament as a Conditional Agenda Setter: Response
to Moser, 90 (1996), American Political Science Review, 839.

Council Directive of 18.7.1989 amending with regard to European emission standards for cars below 1.4
litres, Directive 70/220/EEC on the approximation of the laws of the Member States relating to measures to
be taken against air pollution by emissions from motor vehicles, OJ L 226/89, p.1.

Moser, P., The European Parliament as a Conditional Agenda Setter: What are the Conditions? A Critique
of Tsebelis, 90 (1996), American Political Science Review 834; A Theory of the Conditional Influence of the
European Parliament in the Co-operation Procedure, 91 (1997), Public Choice 333; Hubschmid, C., and
Moser, P., The Co-operation Procedure in the EU: Why was the European Parliament Influential in the
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supported by a qualified majority in the Council after the first reading; if, after the Council has
adopted the Common Position, a Member State previously opposed to certain aspects of the
proposal changes its position, the Commission cannot change its proposal. However, Parliament
can propose amendments, which the Commission will support so long asit feelsit can still obtain
a qualified mgority in the Council. Thus Prof Moser argues that Parliament can only make a
successful amendment at second reading if during the legislative process conditions change so that
the Commission prefersthe amendment to the Common Position, at |east one Member State prefers
the amendment to the Common Position and the amended proposal is preferred to the reversion
position (the position if the legislation is not adopted) by a qualified majority of the Council. Prof
M oser arguesthat Parliament was abl eto exerciseinfluence on the Car Emissions Directive because
of an unexpected change in the reversion position during the legislative process. Following the
adoption of the Common Position, the European Court of Justice handed down the Danish Bottles
judgment, in which it accepted that the protection of the environment could justify the adoption by
Member States of laws which could restrict free trade’. This decision cleared the way for those
Member States which preferred stringent emissions standards to introduce national legislation on
car emissions, which would have undermined the common market in automobiles. The reversion
position thus changed from the status quo, which had been acceptable to aqualified mgority inthe
Council, to a fragmented internal market, which was unacceptable. In Prof Moser’s view, it is
simplistic to suggest that the threat of rejection alone was sufficient to persuade the Commission
to accept the amendments®, as Parliament’s threat would not have been credible so long as it
believed that the Common Position was preferabl e to the reversion position.

That Prof Tsebelis and Prof Moser use the same factual example, the Car Emissions Directive, to
support their opposing arguments illustrates the difficulty of constructing a general model for
analysing the influence of Parliament on Community legislation. Moreover, both authors
concentrate on an atypical situation, where Parliament was threatening to veto an entire proposal .
Inamost all cases, however, Parliament will be proposing avariety of amendments, ranging from
minor technical changes to substantial changes in certain provisions, Parliament may propose
certain amendments which it knows have no hope of acceptance in order to pressure the
Commissionand Council to make concessionson other amendmentsor toincludesimilar provisions
in other legislation. Inter-institutional negotiations will thus be characterised by pragmatism,
flexibility and bargaining, which cannot readily be analysed by means of ageneral model. David
Judge and David Earnshaw have argued that Parliament’sinfluence can best be assessed by means
of detailed empirical analysis: " Statements about the 'influence’ of the European Parliament should
be specific rather than general and empirical rather than assertive... significant variationsacrossand
within policy fieldsand across and within particular time periods areto be expected"®. Any attempt
to assess Parliament’s role in aggregate terms is unrealistic as much of Parliament’s influence is
exercisedintheinformal processof inter-institutional bargaining; as Earnshaw and Judge note, "the
exertion of influence by the European Parliament is characteristically a covert and indirect

Decision on Car Emission Sandards?, 35 (1997), Journal of Common Market Studies, 225.
" Case 302/86, Commission v Denmark, (1998) ECR 4607.

8 For this analysis, see Corbett, R., Jacobs, R., and Shackleton, M., The European Parliament, p.198,
Cartermill, London 1995.

Judge, D., Earnshaw, D., and Cowan, N., Ripples or Waves: The European Parliament in the European
Community policy process, 1 (1994), Journal of European Public Policy, 27-49.
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process'’®. Parliament may, for example, exert a significant influence on legislation by means of
informal discussions with the Commission during the formulation of a proposal. Moreover,
Parliament’ spotential influence varies according to thetype of policy under consideration. Certain
policies, for example, such asdistributive policieswhereby subsidiesare provided to certain sectors,
are characterised by close, stable and co-operative relations between the actors involved which
reducethe scopefor Parliamentary influence. Whenregulatory policy isbeing devel oped, however,
the relations between policy actors are far less stable and more open to Parliamentary pressure.

The co-decision procedure was introduced by the Treaty on European Union and is a development
of the co-operation procedure. Therearethree main differencesto the co-operation procedure. First,
if the Council does not accept all of the amendments adopted by Parliament at the second reading,
the text is referred to a Conciliation Committee composed of the members of the Council and an
equal number of representatives of Parliament. The Committee, in which the Commission may
participate, has six weeks to negotiate a compromise which shall be approved by both sides.
Agreement is reached by a qualified mgority in the Council and a simple majority among
Parliament’s delegation. If the Committee fails to reach agreement, the Council may adopt the
proposal unilaterally, unless Parliament rejectsit by an absolute majority within afurther six weeks.
Second, if Parliament rejects a text at second reading, the Council cannot override the rejection.
Parliament must first announce its intention to reject the text; the Council may then convene the
Conciliation Committee. Following conciliation, Parliament can either proceed to reject the text
or propose amendments to it in the normal way. Third, amendments adopted by Parliament at
second reading are not incorporated into a revised Commission proposal but are submitted
individually to the Council. If the Commission accepts the amendments, the Council can adopt
them by qualified mgjority; if the Commission rejects them, the Council can accept them only by
unanimity. This represents a significant development in respect of amendments accepted by the
Commission. Under the co-operation procedure, the Council could only remove such amendments
either by unanimity or by threatening not to adopt the text in order to persuade the Commission to
withdraw them. Under the co-decision procedure, the Council has to support each amendment by
qualified majority.

Richard Corbett and Francis Jacobs have argued that the ability of the Council to adopt unilaterally
atext referred to aConciliation Committee appearsto weaken Parliament’sinfluence, asParliament,
preferring imperfect legislation to no legislation, islikely to be reluctant to reject texts outright and
loath to be perceived as responsible for failuresin the legislative process™. Moreover, the Council
will be ableto exploit the requirement for an absolute majority in Parliament to reject the measure.
There will thus be little incentive for the Council to compromise in the Conciliation Committee.
On the other hand, the advantage in the Conciliation Committee lieswith the party which can force
the other to choose between aweak measure or nothing at all, which may not always be the Council.
Where, for example, the impetus for measures modifying existing legislation has come from the
Member States, Parliament will have the upper hand.

1 Ipidem, p.33. Seealso Judge, D., and Earnshaw, D., Weak European Parliament Influence: A Study of the
Environment Committee of the European Parliament, 29 (1994) Government and Opposition 262; From co-
operation to co-decision: The European Parliament’s path to legislative power, 96 in Richardson, J.J., (ed),
European Union: Power and Policy-making, Routledge, London, 1996.

1 Corbett, Jacobs and Shackleton, op. cit, p.201.
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Legislation may also be adopted under the Agreement on Social Policy annexed to the Treaty on
European Union by Protocol 14 on Social Policy™. Under Article 2(2) of the Agreement, the co-
operation procedure shall be used for Directives concerning workers' health and safety, working
conditions, the information and consultation of workers, sex equality concerning labour market
opportunitiesand treatment at work, and theintegration of personsexcluded from thelabour market.
Article2(3) providesthat inthefieldsof social security and social protection of workers, protection
of dismissed workers, therepresentation and coll ective defence of workers and employers' interests,
employment conditions for third-country nationals resident in the Community and financial
contributionsfor employment promotion, the Council shall act unanimously on aproposal fromthe
Commission after consulting the Parliament and the Economic and Social Committee.

Articles 3 and 4 provide for a further option. Article 4(2) states that agreements concluded at
Community level between the social partners may be implemented in accordance with the
procedures and practices specific to management and labour and the Member States; a Declaration
to Article 4(2) provides that the content of the agreements will be developed by collective
bargaining according to the rulesof each Member State™. Moreover, under Article4(2), agreements
concluded between the social partners which concern matters covered in Article 2 may, at thejoint
request of the signatories, be implemented by a Council Decision on a proposal from the
Commission. In such cases, the Council shall act by a qualified majority, unless the agreement
contains at least one provision relating to an area referred to in Article 2(3), in which case the
Council shall act unanimously. Inits Communication on the application of the Social Agreement,
the Commission noted that Article 4(2) did not provide for consultation of Parliament.
Nevertheless, the Commission noted that it intended to send Parliament the texts of agreements so
that Parliament could, if it wished, deliver itsopinion. It appears, however, that such opinionswill
have no effect on the Agreement which has already been concluded. The Communication aso
noted that Article 4 did not provide for amendment of the agreement by the Council; should the
Council decide not to adopt a Decision implementing the agreement, the Commission would
withdraw its proposal.

During the period covered by this study, two Directives, which implemented agreements between
the socia partners on parental leave and part-time work, were adopted under Article 4(2) of the
Agreement™. In both cases, Parliament made criticisms of the agreements, which wereignored by

2 tiscontroversial whether instruments adopted under the Agreement on Social Policy constitute Community

legislation. While the Commission has stated that "the Community nature of measures taken under the
Agreement is beyond doubt”, the British government has argued that the Agreement constitutes an inter-
governmental, rather than a Community agreement, and that measures adopted thereunder fall outside the
acquiscommunautaire. European Commission, Communication concer ning theapplication of the Agreement
on Social Palicy, 14.12.1993, COM(93)0600. Statement of Eric Forth, Parliamentary Under-Secretary of
State, Department of Employment to the House of Lords Select Committee on the European Communities,
Social Policy after Maastricht, p.13, Her Majesty’s Stationery Office, London.

1B For detailed analysis of this rather ambiguous provision, see Bercusson, B., and van Dijk, J.J., The

I mplementation of the Protocol and Agreement on Social Policy of the Treaty on European Union, 11 (1995),

International Journal of Comparative Labour Law and Industrial Relations 3.

14 Council Directive 96/34/EC onthe Framework Agreement on parental leave concluded by UNICE, CEEP and

the ETUC, OJL 145/96, p.4.

Council Directive 97/81/EC concerning the Framework Agreement on part-timework concluded by UNICE,

CEEP and the ETUC, OJ L 14/98, p.9.
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both Commission and Council. Parliament expressed considerable frustration at its effective
exclusion from the legidative process when Directives were adopted under Article 4(2); one
Parliamentary Rapporteur noted that this procedurein practice reduced Parliament to an onlooker™.

Evaluation of Parliament’simpact

This Study does not attempt to eval uate theimpact which Membersof the European Parliament may
have on socia legislation through informal discussions or meetings with the Commission or
Presidency, as it would be extremely difficult systematically to analyse such influence™. Instead,
this Study analyses the number and significance of the amendmentstabled by Parliament in respect
of each legidlative proposal and the number and significance of the amendments accepted by the
Commission and Council, either wholly orinpart. Thesignificance of proposed amendmentsvaries
substantially; some amendments merely ater the recitals of a text or refine its language, while
others may fundamentally alter the nature of a proposal. Calculating the number of amendments
accepted without also indicating their significance would thus give amisleading picture. Thus, as
inthe previous Studies on thistopic, Parliament'samendmentswill bedivided into three categories:

A Amendments which concern the wording, arrangement or emphasis of a proposal without
changing its sense or objective;

B Amendments which add to or modify the content of a proposal;
C Amendments which add new provisions to a proposal.
The Development of Community Social Policy

Thedevel opment of European Community social policy isusually divided intofive stages, of which
the first was a period of neo-liberalism between 1957 and 1972". The Treaty of Rome itself was
concerned principally with creating a customs union and common market and contained only very
limited referencesto social policy. Article 3, setting out the activities of the Community, referred
to socia policy only in the context of the free movement of persons and the establishment of a
European Social Fund. The Title on Socia Policy, with the exception of Article 119 on equal pay
for men and women, was exhortatory. Article 117 noted that the Member States agreed upon the
need to promote improved working conditions and living standards, but envisaged that the
functioning of the common market and approximation of laws would bring this about without the
need for further action. Article 118 provided only for the Commission to promote "close co-
operation” between the Member States in the social field. In the absence of express legislative

> Committeeon Social Affairsand Employment, European Parliament (Rapporteur: Anne-Karin Glase), Report

on the Commission Proposal for a Council directive on the Framework Agreement concluded by UNICE,
CEEP and the ETUC on parental leave, Report A4-0064/96, 29.2.1996.
16 For ageneral description of theway inwhich MEPsmay exertinformal influence on the legidlative procedure,
see Earnshaw, D., and Judge, D., The Life and Times of the European Union’s Co-operation Procedure, 35
(1997), Journal of Common Market Studies 543.
7 see generally Nielsen, R., and Szyszczak, E., The Social Dimension of the European Union, pp.15-63,
Handel shoj skol ens Forlag, Copenhagen, 1997; Davies, P.L., The Emergence of European Labour Law, 313
inMcCarthy, W. (ed), Legal InterventioninIndustrial Relations: Gainsand Losses Blackwell, Oxford, 1992.
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powersinthe Titleon Social Policy, legisation affecting socia affairs could only be adopted either
under Article 100 concerning the approximation of laws which affect the functioning of the
common market or Article 235. Asthe Member States assumed that social benefits for workers
would be produced through the improved operation of the market rather than through legislation,
the output of social legidlation (outside the area of free movement) was exiguous.

Fearing a popular political reaction against the process of economic integration unless it was
accompanied by asocial policy giving the Community a"human face", the Member Statesin 1972
adopted the Paris Declaration, which noted that they "attached as much importance to vigorous
action in the social field as to the achievement of economic union"*®. In 1974, the Community
adopted a Social Action Programme™ containing thirty-six initiatives to promote full and better
employment, improved living and working conditions and greater industrial democracy, which led
toimportant Directiveson equal pay, collectivedismissals, acquired rights, equal treatment insocial
security and employees' rights upon an employer’s insolvency. Moreover, a further Action
Programme in the field of health and safety at work led to the adoption of numerous Directivesin
thisfield.

Thisperiod of activism ended at the start of the 1980’s; high unemployment, increased competition
from countries which were perceived as gaining an advantage from labour market flexibility and,
most importantly, the extreme hostility of the Thatcher government to Community regulation of
social issues brought about a change in the direction of Community policy. As unanimity in the
Council wasrequired under Articles 100 or 235, the United Kingdom government was ableto block
all socia policy initiatives, with the result that the period between 1980 and 1986 was amost a
"complete blank"? for social policy legislation, except for measures concerning health and safety.

The 1986 Single European Act promised an end to thisimpasse by introducing new basesfor social
policy. Article 118a SEA, the first legal base dedicated to social policy measures, enabled the
Council using the co-operation procedure to adopt Directives concerning heath and safety,
especialy in the working environment. Article 100a also facilitated the adoption of social policy
measures by enabling the Council to use the co-operation procedure to adopt measures concerning
the establishment and functioning of the internal market; however, Article 100a(2) excluded
measuresrelating to therights and interests of employed persons. Article 118b SEA authorised the
Commission to develop the dialogue between the social partners at the European level; this
provision has been used to formalise the Va Duchesse dialogue between the social partnersin the
form of a Social Dialogue Committee.

The Commission made clear that the renewed drive to completetheinternal market signalled by the
SEA should be accompanied by development of the Community’s social dimension; as Jacques
Delorsnoted, "our ultimate aim must be the creation of a European social area’. In developing the
socia dimension, the Commission rejected both the idea that a"single harmonising framework™
should be applied to all social matters at Community level and the option of a decentralised

approach allowing competition between different social policy regimes; instead, a "middle road"

8 Shanks, M., The Social Palicy of the European Communities, 14 (1977), Common Market Law Review 373.

1 Bulletin Supplement 2/74.

2 Davies, op. cit., p.332.
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was sought®*. The Commission decided that the middle road lay in setting out acore of social rights

for workers, which became the Community Charter of the Fundamental Social Rights of Workers
adopted in 1989. The Charter included a number of innovative provisions, such as the right of
workersto an equitable wage, the right of trade unionsto negotiate with employers and theright to
strike. Asthe Charter was neither alegally binding document nor alegidlative base for Community
action, in 1989 the Commission produced an Action Programme outlining its proposals to
implement it*?. The Action Programme was quite modest in scope; in some areas covered by the
Charter, such as freedom of association, the Commission suggested no action should be taken at
Community level, while in other areas, such as a minimum wage, non-binding, rather than
legidlative, instruments should be adopted. Progress on implementing the Action Programme has
been slow. Although by the end of 1991 the Commission had presented all forty-seven initiatives
set out in the Action Programme, outside the area of health and safety only five Directiveshad been
adopted by September 1995. Between September 1995 and December 1998, by comparison, eight
Directives relevant to social policy were adopted, including three concerning health and safety®.

Although most Member States favoured inclusion of anew Chapter on Social Policy in the Treaty
on European Union, the refusal of the United Kingdom government to accept this led to an
Agreement on Social Policy being concluded among eleven of the Member States and annexed to
the Treaty by Protocol 14. This Agreement provided for thefirst time aclear legal base for action
inabroad range of fields, which have been summarised above. By September 1995, only Directive
94/45 on the establishment of European Works Councils had been adopted under the Agreement
on Socia Policy?.

In the mid-1990's, Community social policy entered a period of uncertainty. Despite broad
consensus that a high degree of socia protection represented a fundamental and indispensable
component of the European social model, existing social policy had failed to meet the challenges
of persistently high unemployment, increasing numbers living in poverty and high public sector
deficits. The publication in 1993 of a Commission White Paper Growth, Competitiveness and
Employment® marked the beginning of a series of Papers, Reports and Resolutions in which the
Commission and Parliament grappled with the question of how both the Member States' and

2 seethe Report of the Commission’s | nter-departmental Working Party, The Social Dimension of the Internal

Market, Social Europe, Specia Edition, 1988.
2 European Commission, Communication fromthe Commission concerning its Action Programme relating to
the Implementation of the Community Charter of Basic Social Rights for Workers, 29.11.19809,
COM(89)0568.
2 A further three Directives, namely Directives 97/74, 97/75 and 98/23, merely extended measures adopted
under the Agreement on Social Policy to the United Kingdom. A further Directive, 98/59, on collective
redundancies was a codification measure.
24 Council Directive 94/45/EC of 22.9.1994 on the establishment of a European Works Council or a procedure
in Community-scal e undertakings and Community-scal e groups of undertakingsfor the purposesof informing
and consulting employees, OJ L 254/94, p.64.

% Bulletin Supplement 6/93.
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Community social policy should be reformed to meet contemporary conditions®. Discussion of the
future of social policy in Europe revolved around three central themes. First, there was consensus
that high unemployment was the Union’s most pressing problem and that part of the solution lay in
changes to social policy?’. Financing transfers to persons not in employment had become an
increasingly heavy burden on those in work; taxes on labour were holding back employment and
economic growth and should be reduced. Moreover, taxation and social protection systems should
be reformed to ensure that they offered incentives for job-seekers, rather than encouraging
dependency on social security benefits. Unemployment schemes, designed on the assumption that
most of the unemployed would soon find new jobs using their existing skills, had to be altered to
encourage the unemployed to retrain and acquire new skills.

Second, social policy had to respond to radical social, economic and technological changes.
Patterns of working lifein Europe were changing; the service sector was becoming more important
while the manufacturing sector declined, simple low-skilled jobs were being replaced with jobs
requiring more complex and broader skills, part-time and temporary work was becoming common
and working lives were shortening. These changes in working patterns "called into question the
basic foundations upon which labour law and industrial relations are built"?®; downsizing,
outsourcing, subcontracting, teleworking, networking and joint ventures were becoming
commonplacebut had barely been envisaged by traditional labour law and social policy. Moreover,
the ratio of older people to persons of working age was increasing in most Member States to
unprecedented levels, which posed problems for the financing of public pension and health-care
systems. Increasing numbers of women were participating in the workforce, so that new
arrangementsfor reconciling work and family lifewere necessary. Women'straditional dependence
upon social security rights derived from aworking husband required reform, especially in view of
thedeclinein marriage. Reform of social protection systemswas essential, not to lower standards,
but to "replace the old rigidities with more flexibility while at the same time maintaining the

% The most important Commission Papers were European Social Policy - A Way Forward for the Union,

COM(94)0333; The Future of Social Protection: A Framework for a European Debate, 31.10.1995,
COM (95)0466; Teaching and Learning: towardsa Learning Society, COM (95)0590; Living and workingin
the information society, Bulletin Supplement 3/96; Partnership for a new organisation of work, Bulletin
Supplement 4/97; Modernising and Improving Social Protection in the European Union, 12.3.1997,
COM(97)0102; Adapting and promoting thesocial dialogueat a Communitylevel, 20.5.1998, COM (98)0322;
Community policiesinsupport of employment, 3.6.1998, COM (98)0354; Job opportunitiesinthel nformation
Society: Exploiting the potential of the Information Revolution, 25.11.1998, COM (98)0590; Modernising the
organisation of work - a positive approach to change, 25.11.1998, COM (98)0592.

Important Parliamentary Resolutions include: Resolution on the White Paper on "European Social Policy: A
Way Forward for the Union", 19.1.1995, OJ C 363/95, p.94; Resolution on a reduction and adaptation of
working time, 18.9.1996, OJ C 320/96, p.97 (considered in Chapter 5); Resolution on "The Future of Social
Protection: A Framework for a European Debate", 19.2.1997, OJ C 85/97, p.63; Resolution on the Green
Paper on "Living and Working in the Information Society”, 11.3.1997, OJ C 115/97, p.36; Resolution on the
Commission'sWhite Paper on " Teaching and L earning; towardsal earning Society", 12.3.1997, 0JC 115/97,
p.85; Resolution on the Commission Communi cation on Modernising and Improving Social Protectioninthe
European Union, 6.11.1997, OJ C 358/97, p.51; Resol ution on the Commission Green Paper "Partnership for
a new organisation of work", 16.12.1997, OJ C 14/98, p.34; Resolution on "Adapting and promoting the
Socia Diaogue at the Community level”, 18.11.1998, OJ C 379/98, p.47.

27 e.g. Resolution of the Council and of the Representatives of the Governments of the Member States meeting
within the Council of 2 December 1996 on the role of social protection systems in the fight against
unemployment, OJ C 386/96, p.3.

% partnership for a new organisation of work, op. cit., p.14.
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objective of solidarity"?°. The central question for Europe was "How to reconcile security for

workers with the flexibility which firms need"*?

Third, it was suggested that the promotion of economic and social rights should be placed at the

heart of the Union’s activities. Socia policy should no longer be seen as an attempt to soften the
rigours of the free market but as a functional policy essential to ensure productivity and
competitiveness; contemporary changesin "the economy of production and services are consistent

with, and indeed predicated on, a move towards worker citizenship"®. Increasing demand for
highly-skilled workers - the "re-professionalisation of work” - who, in turn, sought greater
participation and responsibility at work, the need to provide lifelong learning and the replacement

of hierarchical working structures with organisations allowing greater worker autonomy would
provokedemandsfor greater social rights: themoreworking lifebecomesflexible, themorecitizens

will demand security from their social protection systems®. Moreover, the European Union's
sometimes fragile legitimacy could be bolstered by a stronger commitment to social rights. The
European Commission's Comité des Sages, established to consider the future role of European
social policy, recommendeihter alia, that the Intergovernmental Conference should enshrine in
the Treaty a basic set of fundamental civic and social rights with direcfeffect

Action so far has concentrated on promoting employment. The 1994 Essen European Council
called for the Member States to take action in five areas of employment policy: to promote
investment in vocational training; to increase the employment-intensiveness of grawtir layia,
facilitating a more flexible organisation of work; to reduce non-wage labour costs; to move from
a passive to an active labour market policy and to reduce disincentives to work; and to improve
measures for the groups worst-affected by unemployfnefthe Council also called for the
Member States to incorporate these recommendations into their national policies by drawing up
multi-annual action programmes. The Madrid European Council, on the basis of a joint report on
employment from the Commission and Council, decided on the priority spheres of action in these
employment programmes. In 1996, the Commission launched the European Confidence Pact for
Employment, which had four main strands: the creation of a macro-economic framework favourable
to growth, especially by switching from passive to active measures against unemployment;
harnessing the full potential of the single market; speeding up the reform of employment systems;
and mobilising Community structural policies to promote employfhefihe Confidence Pact was
endorsed by the Dublin European Council, which also called for greater efforts to improve labour
market efficiency and for reform of taxation and social protection systems to stimulate

2 TheFuture of Social Protection: A Framework for a European Debate, op. cit., p.1.

% partnership for a new organisation of work, op. cit., p.12.

31 B Bercusson et al, A Manifesto for a Social Europe, 3 (1997) European Law Journal 189 at 197.

32 Modernising and Improving Social Protection in the European Union, op. cit., p.2.

3 European Commission, Comité des Safgesa Europe of Civil and Social Rights, Luxembourg, 1996.

3 Bulletin 12/1994, para.l.3.

% Bulletin Supplement 4/1996.
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employment®. Theintroduction of a Chapter on Employment in the Treaty of Amsterdam, which
largely institutionalised the procedures agreed by the Essen European Council, and the L uxembourg
European Council on Employment constituted the next steps in the Community’s employment
strategy and are considered in detail in the next Chapter.

In April 1998, the Commission adopted its Social Action Programme for 1998 to 2000, which
developed the themes outlined above®. The Commission argued that Community social policy
must meet the challenges posed by high unemployment, the changing world of work and poverty
and socia exclusion, aswell askeeping pace with European Monetary Union, an ageing population
and the enlargement of the Union to the east. The Commission thus proposed action in three areas.
Inthefield of jobs, skillsand mobility, the Commission noted that the national employment action
plans to be drawn up under the new provisions of the Treaty of Amsterdam had great potential for
job creation. The Commission’s contribution to job creation would consist of ensuring full
implementation of the employment guidelines, improving the exchange of best practice and
innovation, stimulating a debate on modernisation of public employment services, presenting
proposals for new education and training programmes and presenting a Communication on
Increasing employment among disabled persons. Moreover, the Commission will bring forward
proposals to remove the remaining obstacles to free movement of workers.

Turning to changes in working practices, the Commission argued that a balance must be struck
between flexibility and security. The Commissionwould bring forward measuresto modernisethe
organisation of work and to promote adaptability, to anticipate industrial change and to protect
health and safety. In particular, it would consult the social partners on a framework agreement
addressing all elements of work organisation, encourage more flexible contractual arrangements,
consider measures to protect teleworkers, present proposals to extend the scope of the Working
Time Directive and seek to encourage greater financial participation by employeesin companies.
To anticipateindustrial change, the Commission would pursue the adoption of minimum standards
for national information and consultation, present areport on the functioning of the Works Council
Directive, report on the impact on employment of electronic commerce and multimedia and
maximisethe contribution of theinformation society to employment and social inclusion. Onhealth
and safety, the Commission argued that, the appropriate | egislative framework having largely been
put into place, attention must now turn to ensuring effectiveimplementation and adapting standards
to new working practices.

Finally, the Programme turned to the issue of promoting an inclusive society. The Commission
would focus on making tax and benefit systems more "employment-friendly”, reforming and
simplifying Regulation 1408/71, updating thelegislativeframework for equal treatment of menand
womeninsocial security schemesandfollowing upitsearlier proposalson supplementary pensions.
The Commission noted that while the new employment strategy would promote social inclusion by
targeting those excluded from the labour market, other measures were necessary; the Commission
intended to present severa reports on social exclusion and integration, including reports on issues
affecting older people and the integration of refugees. Finally, the Commission noted that the
Treaty of Amsterdam would enable the Community to take specific measures against
discrimination. The Commission would develop initiatives concerning sexual harassment in the

% Bulletin 12/1996, para.l.5.
37 European Commission Social Action Programme 1998-2000, 29.4.1998, COM (98)0259.
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workplace, violence against women, racial discrimination and equality of opportunity for the
disabled.

On 18 November 1998, Parliament approved with reservations the Social Action Programme®. In
particular, Parliament deplored the Commission’sincreasing use of non-binding instrumentsrather
than Directivesin thisfield and regretted that the Programme covered only two years rather than
the period 1998-2006. Parliament also suggested that action wasrequired in anumber of particular
areas. The Resolution called for the Commission to make an explicit commitment to worker
involvement in company decision-making, for aCommunication on thefuture of thecivil dialogue,
for further consideration to be given to drawing up aBill of Rights at the Community level, for an
anti-discrimination action programme and for specific measures to be taken in connection with
Directives on public contracts to ensure that social legisation in force was respected. Moreover,
Parliament urged the Commission to take action to protect home workers, to bring forward
legislation on sexual harassment, to take steps to overcome the gap in men’s and women’s salaries,
to adopt supplementary measures concerning the position of spouses assisting in businesses and to
report on the implementation of the Directive on pregnant workers.

% Resolution on the Commission’s Social Action Programme 1998-2000, 18.11.1998, OJ C 379/98, p.54.

22 PE 168.261



"Impact of the work of the European Parliament ..."

I. THETREATY OF AMSTERDAM
AND THE LUXEMBOURG EUROPEAN COUNCIL ON EMPLOYMENT

The Intergovernmental Conference

Preparations for the Intergovernmental Conference began in June 1994 when the Corfu European
Council established a Reflection Group®. The Reflection Group was composed of fifteen personal
representatives of the foreign ministers of the Member States, arepresentative of the Commission,
and two Members of the European Parliament, Elisabeth Guigou and EImar Brok; the Reflection
Group wasintended not as anegotiation but asan opportunity to identify theissues, and to examine
the options, before the Intergovernmental Conferenceitself. On 17 May 1995, Parliament adopted
a Resolution on the functioning of the Treaty on European Union with a view to the
Intergovernmental Conference, which set out its proposals for revision of the Treaty®. The
Resolution proposed inter alia:

1) That working towards full employment should be made an explicit goal of the Member
States and the Union, and that an Employment Committee, endowed with the same powers
as the Monetary Committee, should be established;

2) That greater substance should be provided to the concept of European Union citizenship
through devel oping certain rights, including mentioning the fundamental rights of workers
set out in the 1989 Community Charter of the Fundamental Social Rights of Workers,
enlarging upon them and extending them to all citizens of the Union;

3) That the principle of economic and socia cohesion in the Treaty should be reinforced,;

4) That the provisions in the Treaty concerning equal rights for women should be extended
beyond economic rights to encompass all aspects of equality; and

5) That socia policy should be a core area of Union competence, with incorporation of the
Agreement on Socia Policy and an end to the United Kingdom opt-out, and should be better
integrated with economic policy as awhole.

Parliament thus defined its position in the Intergovernmental Conference well before any other
Institution or Member State. In the early stages of the Reflection Group, Parliament’s
representatives were the only delegates with firm proposals for modifying the Treaty; no Member
State had produced detailed ideas and the Commission’s report to the Group was restricted to
analysing the Treaty on European Union without proposing reforms™. Thus the two MEP swere

to alarge extent able to set the agenda of the Reflection Group®. In its Report submitted to the

39 Bulletin 6/1994, para.l.25.

Resolution on the functioning of the Treaty on European Union with aview to the 1996 Intergovernmental
Conference - Implementation and development of the Union, 17.5.1995, OJ C 151/95, p.56.

“ Commission Report for the Reflection Group, May 1995, CC-89-95-357-EN-C.

2 R Corbett, The European Parliament’s Role in Closer EU Integration p.372, Macmillan, London, 1998.
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December 1995 Madrid European Council, the Reflection Group noted that many of its members
wanted the Treaty to contain a clearer commitment on the part of the Union to achieving greater
economic and social integration and cohesion geared to promoting employment, as well as
provisions enabling the Union to take co-ordinated action on job creation®. All but one member
stressed the need to incorporate the Agreement on Social Policy into the body of the Treaty as an
expression of common European values so that aproper social climate could accompany economic
integration; one member opposed incorporation of the Agreement because it would reduce
competitiveness.  Some members suggested that the Treaty should include other references to
economic and social rights, such as the right to employment; some members favoured the
incorporation of the European Social Charter into the Treaty.

The Group stressed the need to meet the challenge of job creation and accepted that increased
competitiveness is the key to generating jobs. It emphasised that the Union could not ignore the
economic and social effectsof national policiesand that it should co-ordinate and mobilise national
efforts in a common direction. A large majority of the Group felt that employment was not a
sectoral policy but an objective of the Union; the legal base for the Union to act in this area should
be strengthened. Some members felt that job creation should be included among the tasks
mentioned in Article 3 of the EC Treaty. Some members also felt that competitiveness should be
mentioned in Article B. Several members wanted a new Chapter on employment policy and
favoured the creation of a Committee on Employment to monitor the effect of the Union’s policies
and funds on employment. Other members, however, felt that a new chapter on employment was
unnecessary and would do nothing to stimulatejob creation, which depended upon competitiveness,
flexibility and the reduction of bureaucratic burdens. Thesemembersal so stressed that employment
policy was primarily a matter for the Member States.

A broad majority of members appreciated the contribution of the Economic and Social Committee
as a consultative organ in economic and social matters and felt that its abilities should be better
exploited at the consultative stage of legislation. One member questioned the future role of the
Committee given the increased use of White and Green papers.

Thuswhile the Report demonstrated majority support for many of Parliament’s proposals on social
policy, it was also clear that there were sharp differences of opinion between certain members of
the Group; the Report was studded with phrases such as "one of us is opposed to" and "a broad
majority favours'.

The Intergovernmental Conference opened on 29 March 1996 following the Turin European
Council. Consulted pursuant to Article N of the Treaty on European Union, Parliament adopted a
Resolution on 13 March in which it expressed support for the convening of the Conference®.
Parliament reaffirmed that its previous Resol ution of 17 May 1995 remained thebasisof itsposition
for the Conference and repeated the points made therein. The Resolution also called for:

1) Article 119 to be revised to make explicit reference to affirmative action;

3 Genera Secretariat of the Council, Reflection Group Report, December 1995.

Resolution embodying (i) Parliament’s opinion on the convening of the Intergovernmental Conference, and
(ii) an evauation of the work of the Reflection Group and a definition of the political priorities of the
European Parliament with aview to the Intergovernmental Conference, 13.3.1996, OJ C 96/96, p.77.
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2) Economic and social rights with trans-national scope to be defined clearly, especidly the
individual and collective rights of employees;

3) The traditional position of social groups in the Member States to be respected and not
impaired by Community legislation;

4) Third-country nationalslegally resident inthe Unionto begiven guaranteesconcerninginter
alia non-discrimination with regard to social and economic rights,

5) The Treaty to include an obligation on the Commission to submit a set of measures,
accompanied by a schedule, needed to create a social union;

6) The Treaty to provide a clear obligation for the Union to develop a policy to overcome
social injustice, exclusion, discrimination and poverty and to grant the Commission the
necessary powers to implement this policy;

7) The Treaty to be supplemented by a new chapter establishing a Union for Employment,
specifying common objectives and procedures, and marking the parties commitment to
basic principles of employment policy;

8) Article 2 to specify the Community’s social function of promoting a high level of
employment and of social protection for men and women;

9) Theobjective of ahigh level of employment to be set out in Article 3a(3) among the guiding
principles for the Member States and Union with aview to economic and monetary union
and for this objective to be referred to in other relevant Articles;

10)  The European Council to be instructed to adopt the main guidelines for economic and
employment policy in order to ensure the necessary balance between these areas of action;
and

11)  For Articlel of the Agreement on Social Policy to beamended so asto includethe principle
of "harmonisation while ... improvement is being maintained".

In December 1995, the Madrid European Council had agreed that the Conference would meet
monthly at foreign minister level; preparations would be conducted by weekly meetings of a
working party composed of a representative of each Foreign Minister and of the Commission®.
France and the United Kingdom opposed the participation of Parliament in the Conference, but
other Member States accepted Parliament’s argument that it should play a similar role in the
negotiationsto the European Commission. A compromisewasreached in March 1996 at the Turin
European Council. It was agreed that meetings of the European Council dealing with the
Conferencewould begin, asusual, with an exchange of viewswith the President of Parliament, that
the ministerial meetings of the Conference would be preceded by an exchange of views with the
President of Parliament, assisted by representatives of Parliament and that at the sametime asthese
meetings, the Presidency of the Council would organise working meetings to enable a detailed
exchange of views between the foreign ministers' representatives and the representatives of

% Bulletin 12/1995, para.l.48.
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Parliament®®. Moreover, the Presidency would regularly provide information to Parliament;
Parliament again appointed Elisabeth Guigou and Elmar Brok as its representatives. Moreover,
Parliament obtained information about the progress of the negotiations from the Greek foreign
minister’ srepresentative, Yannos Kranidiotis, who was also an MEP. Thus athough it did not
participatedirectly inthe Conference, Parliament wasmore closely involved inthe negotiationsthan
in any previous Intergovernmental Conference. In its Resolution on the outcome of the Turin
European Council, Parliament noted the decision concerning the participation of itsrepresentatives
and warned that it would monitor the development of an adequate practice”.

In its Opinion for the Intergovernmental Conference, the Eur opean Commission argued that the
European social model, which was a component of European citizenship, should be strengthened
and made more explicit in the revised Treaty®. The Commission recommended the introduction
of aban on al forms of discrimination and in particular discrimination based on sex. Specific
provisions on employment should be added to the Treaty, with the object of establishing acommon
employment strategy, stimulating co-operation, consolidating multilateral surveillance of Member
States employment programmes and ensuring that employment was taken into account in all
Community policies. In order to ensurethat all European citizens enjoyed a common set of social
rights, the Agreement on Social Policy should be incorporated into the Treaty. Clearer provision
should be made for co-operation on social policy issues such as fighting marginalisation and
poverty. Better ways must also be found of involving those sectors of civil society capable of
developing initiatives and new forms of solidarity.

Austriastressed that, asthe United Kingdom had secured unwarranted competitive advantagesfrom
its exclusion from the Agreement on Social Policy, the Agreement should be brought within the
Treaty®™. Austria also argued that asimplified form of the co-decision procedure should apply to
all legidation concerning social policy or employment. Action against unemployment should be
amajor priority for the Union. A control mechanism should be introduced to co-ordinate and
monitor employment policy inthe Member States; consultation on employment policy between the
Employment Council and ECOFIN should be improved. The Commission should examine all
future proposals to determine their impact on social policy and employment. Moreover, Austria
believed that the provisions of the European Social Charter should be incorporated into the Treaty
and that the principle of gender equality should be strengthened, with theintroduction of areference
to positive discrimination.

The Benelux states proposed the creation of a common socia core for all the Union’s citizens,
starting with theintegration of the Agreement on Social Policy intothe Treaty. They suggested that
the Treaty should contain an explicit reference to the complementary role of the Unionin promoting

%6 Bulletin 3/1996, para.l.8.
4" Resolution on the outcome of the European Council meeting in Turin on 29 and 30 March 1996, 17.4.1996,
0JC 141/96, p.133.

European Commission, Reinforcing political union and preparing for enlargement, 28.10.1996,
COM (96)0090.

%9 Thepositions of the Member States are collected in Directorate-General for Research, European Parliament
White Paper on the 1996 Intergovernmental Conference (Volume Il): Summary of positions of the Member
States with a view to the 1996 Intergovernmental Conference, Luxembourg, 1996.
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employment. Employment policy co-ordination between the Member States should take the form
of annual Commission recommendations to be adopted by the Council, with especia stress on
measuresto improvethe operation of the labour market, to promote mobility and training, to reduce
labour costs and to improve access to the labour market for the less-favoured. The Community
should make a greater contribution to investment intended to create jobs and an employment
committee should be established.

Denmark proposed the addition to the Treaty of a new section on employment, which would
strengthen the objective of achieving ahigher level of employment and emphasi sethat employment
is a common responsibility requiring a co-ordinated approach. Denmark proposed that while the
Agreement on Socia Policy should be incorporated into the Treaty, it should be regarded only as
aminimum and that references to certain fundamental rights of workers should be added.

Finland believed that references to competitiveness and achieving maximum employment should
be incorporated in the list of objectives of the Community. The Community should be obliged to
undertake horizontal examination of employment-related matters. The Treaty should provide for
the Union to pursue a pan-European strategy for employment in parallel to the implementation of
European Monetary Union and should provide for common monitoring of employment. Thesocial
dimension should be strengthened, the Agreement on Social Policy incorporated into the Treaty and
a clause should be added concerning gender equality.

Francein its Memorandum for a European social model argued that employment should become
the European Union’s main priority and a determining criterion in all initiatives and expenditure.
A charter of fundamental rights should be incorporated into the Treaty to guarantee citizens
economic and socid rights. Theintegration of the Agreement on Social Policy into the Treaty was
anecessity, asit represented a decisive stagein the history of social Europe, and would enable the
Community to act moreeffectively onworking conditions, socia protection, thedefence of workers
interestsand thereintegration of excluded people. The Memorandum also suggested that the social
partners should be consulted on all texts which contain a social dimension.

Germany supported participation by all Member States in the Agreement on Social Policy.
Germany noted that it would not tolerate dilution of German social standards and called for
harmonisation of minimum social standards.

Gr eece stressed the need to rebal ance the monetary and social and economic aspects of European
Monetary Union so asto ensure socia cohesion; to thisend, it supported the introduction of anew
title on employment. Greece proposed that the 1989 Charter of the Fundamental Socia Rights of
Workers should be incorporated into the Treaty.

Italy believed that the revised Treaty should include a chapter on employment committing the
Member Statesto closer co-ordination of their employment policiesbased ontheguidelinesadopted
at the Essen and Cannes European Councils. It argued that inclusion of the Agreement on Social
Policy should be amajor objective of the Conference and suggested that the Treaty should include
far-reaching social rights to develop the concept of European citizenship.

I reland noted that whileit would play an active part in considering constructive amendmentsto the

Treaty on employment, it declined to advance any specific proposals. Ireland would consider
proposals on social policy, taking into account their impact on competitiveness and employment.
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Ireland noted that if new proposals on social policy were not applied to al Member States, they
could exacerbate existing disparities in competitive conditions between Member States.

Portugal favoured giving a higher profile to economic and social rights by the inclusion of a
European Citizenship Charter inthe Treaty. Action to fight joblessness should bereferred to inthe
Treaty and the Conference should find means of promoting sustainable and job-creating growth.
Portugal noted an imbal ance between the Single Market and its flanking policies, which should be
corrected by a strengthening of the social dimension.

Spain favoured incorporation into the Treaty of the Agreement on Social Policy, as an expression
of common European values aimed at ensuring that economic integration is accompanied by a
suitable social climate. Spain also supported the incorporation of the 1989 Charter of the
Fundamental Social Rights of Workersin the form of a declaration annexed to the Treaty. Spain
favoured the strengthening and extension to all fields of the principle of full equality of men and
women, which should be expressed in the Treaty in positive termsrather than asareference to anti-
discrimination; gender equality should beintegrated into all Union policies. Moreover, job creation
should be made alegal basis of Community activity and should become an objective of all Union
policies; provision should be made for more co-ordinated action on employment.

Sweden stressed that, asunemployment wasthe Union’sleading internal problem, the Treaty should
contain a new chapter on employment so that the Union could become a Union for Employment.
This chapter should establish objectives and common procedures and bind the Member States to
respect certain tenets of employment policy. To promote co-ordination between finance and
employment ministries, a Special Employment Committee consisting of representatives of both
ministriesfrom each Member State should be established. The Treaty should strengthen procedures
for monitoring job creation measures by the Member States and the Community. The Agreement
on Socia Policy should be incorporated into the Treaty and collective bargaining and legislation
should be placed on a uniform basis in the Member States where possible. Provisions on gender
equality should be reinforced so as to ensure that equality is taken into account in all Community
activities.

The position of the United Kingdom was prepared before the fall from power of the Conservative
government and thus on many issues does not represent the position adopted at the
Intergovernmental Conference by the new Labour government. The United Kingdom stated that
it would oppose any extension of the Community’ spowersin the field of employment and would
not accept incorporation of the Agreement on Socia Policy into the Treaty. The United Kingdom
feared that if the Agreement was incorporated, its views on working conditions would be ignored
in many Directives, with enormous costs for employment.

Before the June 1996 Florence European Council, Parliament adopted a Resolution expressing its
concern at thevisible difficulty encountered in embarking upon genuine negotiations™. Parliament
noted that inclusion of a Chapter on employment was a central political priority for many Member
States but reiterated its belief that it was necessary to go beyond co-ordination between Member
Statesand to equip the Union with sufficient institutional and financial resourcesfor it toimplement
common policiesin thisfield. Following the informal Dublin European Council in October 1996,

50 Resol ution onthe Florence European Council and thelntergovernmental Conference, 19.6.1996, OJ C 198/96,

p.78.
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Parliament expressed its concern that the Conference seemed paralysed by competing options but
wel comed the fact that unemployment had becomeamajor priority of the Conferenceand reiterated
its conviction that it was necessary to go beyond mere co-ordination between Member States and
to give the Union the necessary means to implement common policies in this field®. Before the
Dublin European Council in December 1996, Parliament expressed its opinion on the draft Treaty
prepared by the Irish Presidency. Parliament welcomed the introduction of a new Title on
employment but reiterated itsrequest for inclusion of the Agreement on Socia Policy inthe Treaty
as well as co-ordinated measures to combat social exclusion and the elaboration of fundamental
social rights™. Parliament also deplored the absence of any reference to full employment or the
means to be used to implement common job creation policies.

In a detailed Resolution on the draft Treaty on 16 January 1997, Parliament regretted the lack of
provisions concerning the rights of third country nationals and called again for the Treaty to
guarantee non-discrimination concerning their social, economic and cultural rights®. The
Resolution alerted the Conference to the danger of adopting a Chapter on employment without
substance and called on the Conference to examinein more detail Parliament’s proposalsfor the co-
ordination of macro-economic policies in this field. While endorsing the Irish Presidency’s
proposalson employment, Parliament called for these provisionsto bestrengthenedinthefollowing
ways. the Treaty should guarantee that the broad lines of employment policy and economic policy
are consistent; the objective of promoting employment should be made binding by including it in
Article 3 of the EC Treaty and by making action in thisfield acommon policy; the principleslikely
to underpin the formul ation of employment policy should be set out; the Treaty should specify that
the common economic institutions and broad lines of economic policy should be conceived so as
to give appropriate priority to the achievement of ahigh level of unemployment; Parliament and the
social partners should be more involved in the drafting of the annual report on employment to be
submitted to the European Council; and the Treaty should clearly require the Council, in the event
of rising or persistent unemployment, to react and make use of the instruments in the Treaty.
Moreover, Parliament called for the incorporation of the Agreement on Socia Policy and for a
debate on improvements to the Agreement. It endorsed proposals for a provision enabling the
Community to take stepsto combat social exclusion and called for areferenceto public servicesas
an element of citizens rights, with aview to strengthening economic and social cohesion and the
protection of users.

In a Resolution of 11 June 1997, adopted after the submission of a draft Treaty by the Dutch
Presidency in May, Parliament noted that the political, economic and social dimension to European
Unionwasstill outweighed by the monetary dimension®. Parliament noted that policies conducive
toincreased competitivenessshould be promoted at the Community level, especially through greater
flexibility on the labour market, in order to enable Member States to increase employment.
Fundamental social rightsshould beenshrined inthe Treaty, the Agreement on Socia Policy should
beincluded in the Treaty and strengthened and the title on employment should be strengthened so

1 Resolution on the Dublin European Council, 23.10.1996, OJ C 347/96, p.86.

2 Resolutiononthe preparations for the meeting of the European Council on 13/14 December 1996 in Dublin,

11.12.1996, OJ C 20/97, p.50.
% Resolution on the general outline for adraft revision of the Treaties, 16 January 1997, OJ C 33/97, p.66.
> Resolution on the draft treaty drawn up by the Dutch Presidency, 11.6.1997, OJ C 200/97, p.70.

29 PE 168.261



"Impact of the work of the European Parliament ..."

that it had a genuine impact on overall policy, going beyond a mere co-ordination of economic
policies and providing the basis for an active employment policy at the European level.

The Treaty of Amsterdam
The changes concerning socia policy in the Treaty of Amsterdam were as follows:

1. Social and Economic Rights

A new recital was added to the Preambl e to the Treaty on European Union, by which the Member
States confirmed their attachment to fundamental social rights as defined in the 1961 European
Socia Charter and the 1989 Community Charter of the Fundamental Social Rights of Workers.

Article 2 of the EC Treaty was amended to make promotion of equality between men and women
an objective of the Community. A new paragraph was added to Article 3 providing that in all the
activities referred to therein, the Community shall aim to eliminate inequalities, and to promote
equality, between men and women.

Article 6 of the EC Treaty was substantially broadened by the introduction of a new Article 6A,
which provides that within the limits of the powers conferred by it upon the Community, the
Council, acting unanimously and after consultation with Parliament, may take appropriate action
to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or
sexual orientation.

2. Employment

Promotion of a"high level of employment and of social protection” was already established as an
objective of the Community under Article 2 of the EC Treaty. The Treaty of Amsterdam
strengthened this reference by adding the following provisions:

a) amendment of the first indent of Article B of the Treaty on European Union so as to make
the promotion of ahigh level of employment an objective of the Union;

b) amendment of Article 2 of the EC Treaty so as to make promotion of a high degree of
competitiveness an objective of the Community;

C) introduction of anew first sub-paragraph to Article 3 of the EC Treaty providing that the
activities of the Community shall include the promotion of co-ordination between
employment policies of the Member States with aview to enhancing their effectiveness by
developing a co-ordinated strategy for employment;

d) introduction of anew Title VlIa on Employment.
Under Article 109N, the Member States and Community shall work towards developing a
co-ordinated strategy for employment and particularly for promoting a skilled, trained and

adaptable workforce and labour markets responsive to economic change with a view to
achieving the objectives defined in Articles B and 2.
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Under Article 109P, the Community shall contribute to a high level of employment by
encouraging co-operation between Member States and by supporting and, if necessary,
complementing their action. In doing so, the Community shall respect the competences of
the Member States. The objective of a high level of employment shall be taken into
consideration in the formulation and implementation of Community policiesand activities.

Under Article 109Q, the European Council shall each year consider the employment
situation in the Community and adopt conclusions thereon, on the basis of a joint annual
report by the Council and Commission. On the basis of the conclusions of the European
Council, the Council, acting by qualified majority on aproposa from the Commission and
after consulting the European Parliament, the Economic and Socia Committee, the
Committee of the Regions and the Employment Committee, shall each year draw up
guidelines which the Member States shall take into account in their employment policies.
These guidelines shall be consistent with the broad guidelines adopted pursuant to Article
103(2). Each Member State shall provide the Council and the Commission with an annual
report on the principal measures taken to implement its employment policy in the light of
these guidelines. On the basis of these reports and having received the views of the
Employment Committee, the Council shall each year examine the implementation of the
employment policies of the Member Statesin the light of the employment guidelines. The
Council, acting by a qualified majority on a recommendation from the Commission, may
make recommendationsto theMember States. Onthebasisof that examination, the Council
and the Commission shall make a joint annual report to the European Council on the
employment situation in the Community and on the implementation of the guidelines for
employment.

Under Article 109R, the Council, acting under the co-decision procedure, may adopt
incentive measures designed to encourage co-operation between Member States and to
support their action in the field of employment through initiatives aimed at developing
exchanges of information and best practice, providing comparative analysis and advice as
well as promoting innovative approaches and evaluating experiences, in particular by
recourse to pilot projects. These measures shall not include harmonisation of the laws and
regulations of the Member States.

Article 109R is supplemented by two Declarations. The first notes that the Conference
agreed that theincentive measures should always specify the groundsfor taking them based
on an obj ective assessment of their need and the existence of an added value at Community
level, their duration (which should not exceed fiveyears) and the maximum amount for their
financing, which should reflect their incentive nature. The second Declaration providesthat
any expenditure under article 109R will fall within Heading 3 of the financial perspectives.

Under Article 109S, the Council, after consulting Parliament, shall establish an Employment
Committee with advisory status to promote co-ordination between Member States on
employment and labour market policies. Thetasksof the Committee shall beto monitor the
employment situation and employment policies in the Member States and the Community
and, without prejudiceto Article 151, to formulate opinions at the request of the Council or
the Commission or onitsown initiative, and to contribute to the preparation of the Council
proceedings referred to in Article 109Q.
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3. Agreement on Social Policy

During the Inter-Governmental Conference, Parliament, the Commission and fourteen Member
Stateshad sought theincorporation of the Agreement on Social Policy into the Treaty but the United
Kingdom had been adamantly opposed. However, following the election of the Labour Party on 1
May 1997, the British Government agreed to theincorporation of the Agreement. Articles117-120
incorporate the Agreement with some amendments.

Article 117 (an amalgamation of Article 117 of the EC Treaty and Article 1 of the Agreement) is
amended to note that the Community and Member States have "in mind fundamental social rights
such as those" set out in the 1961 European Social Charter and the 1989 Community Charter of
Fundamental Social Rights.

Article 118 (formerly Article 2 of the Agreement) is amended to extend the co-decision procedure
to measures adopted under Article 118(1).

A new paragraph isadded to Article 118(2) concerning social exclusion: the Council, using the co-
decision procedure, may adopt measures designed to encourage co-operation between the Member
States aimed at improving knowledge, developing exchanges of information and best practice,
promoting innovative approaches and evaluating experiencesin order to combat social exclusion.

Article 119 (an amalgamation of Article 119 of the EC Treaty and Article 6 of the Agreement) is
amended to provide that the principle of equal pay for men and women applies not only to equal
work but also to "work of equal value'. Article 119(3) provides that the Council, applying the co-
decision procedure, and after consulting the Economic and Social Committee, shall adopt measures
to ensure the application of the principle of equal opportunities and equal treatment of men and
women in matters of employment and occupation, including the principle of equal pay for work of
equal value. Article119(4) isamended to add the wordsthat "with aview to ensuring full equality
in practice between men and women in working life, the principle of equal treatment” shall not
prevent Member States from maintaining or adopting measures providing for specific advantages
to redress discrimination against the under-represented sex. Although the previous reference to
"women" isreplaced by areferenceto "the under-represented sex™, aDeclaration to Article 119(4)
provides that when adopting measures under Article 119(4), Member States should, in the first
instance, aim at improving the situation of women in working life.

4. Legidative procedure

The Treaty extends the co-decision procedure to certain Articles concerning social policy; several
of these extensions have been noted above. In addition, co-decision, coupled with unanimous
votinginthe Council, isextendedto Article 51 (ruleson social security for migrant workers), which
had previously required consultation. The more normal co-decision procedure, with qualified
majority voting inthe Council, isextended to Article 125 (implementation of decisionsconcerning
the European Socia Fund) and Article 127(4) (vocational training), both of which had previously
required the co-operation procedure.

Analysis

The Treaty of Amsterdam reflects many of Parliament’s proposals concerning socia policy.
Perhaps the most notabl e achievement is the incorporation of the Agreement on Social Policy into
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the Treaty, which was one of Parliament’s principal objectives. Thewords"so asto make possible
their harmonisation while their improvement is being maintained” are included in the modified
Article 117, as Parliament had suggested. Article 118 provides a basis for Community action
concerning social exclusion, as Parliament had requested; however, the Treaty does not impose an
obligation on the Community to adopt measuresin thisarea, as Parliament had wished. In an effort
to reverse the Kalanke judgment, Parliament had proposed that Article 119 should be amended to
permit discrimination in favour of women®. Although Article 119(4) in amended form has now
been incorporated into the Treaty, it is not clear whether it is broad enough to cover all forms of
affirmative action, such as, for example, numerical quotas; moreover, it appearsthat Article 119(4)
does not have direct effect®. Although substantial new obligations are laid on the Commission by
Article 118C, this Article does not in terms meet Parliament’s request that the Commission should
submit alist of measures necessary to create a social Union.

Parliament’ srepeated callsfor the promotion of ahigh level of employment to become an objective
of the Union and of the Community and for a new Chapter on employment were also heeded.
However, the introduction of a chapter on employment raised fundamental questions about the
future of the European social model; what balance wasto be struck between job security and labour
market flexibility? The Member States were deeply divided on thisissue and it was unsurprising
that the Conference was unable to reach a consensus on fundamental issues; although Parliament
had called attention to the danger of adopting a Chapter on employment without real substance and
had put forward detailed suggestions in its Resolution of 16 January 1997, these proposals were
largely omitted from the Treaty. The British, Dutch and German governmentsinsisted that the new
references to employment must be coupled with a reference to competitiveness and that the
objective was to be "high", and not "full", employment®’; Parliament itself had vacillated on this
point, with its Resolution of 17 May 1995 on the Intergovernmental Conference calling for a
reference to "full” employment, while its Resolution of 13 March 1996 called for a reference to
"high" employment. A new Employment Committee was established, as Parliament had requested,
but although it wasintended to act as a counter-balance to the Economic and Financial Committee,
its powers remain limited to monitoring policies and formulating opinions. Parliament’s proposal
that the European Council should adopt guidelines for employment policy was aso adopted.
However, while Parliament had called for the Employment Chapter to commit the Member States
and Community to certain common procedures and basic principles of employment policy, the
Chapter remained limited (except for Article 109R) to provisionsfor improved co-operation and co-
ordination of national policies, and doesnot providethebas sfor new initiatives by the Community.

Parliament had called for the rights contained in the 1989 Community Charter to be mentioned in
the Treaty and extended to all citizens of the Union, as in its present form the Charter does not
provide rights which individuals can enforce®. The referencesin the Preamble and Article 117 to

% Case C-450/93, Kalanke v Freie Hansestadt Bremen, (1995) ECR 1-3051.

% For discussion of what forms of affirmative action are permitted under Article 119(4), see Betten, L., and
Shrubsall, V., The Concept of Positive Sex Discrimination in Community Law - Before and After the Treaty

of Amsterdam, 14 (1998), International Journal of Comparative Labour Law and Industrial Relations, 65.

5" Ipidem, p.63.

% See Hepple, B., The Implementation of the Community Charter of Fundamental Social Rights, 53 (1990),

Modern Law Review, 643.
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the 1989 Charter and to the 1961 European Social Charter do not affect the legal position of
individuals but may be seen as a gesture by the Member States to Parliament’s concerns on this
issue. Although the Member States were unwilling to grant direct effect to extensive social and
economic rightslikely to lead to expensive new obligationsfor national governments, the Member
States conceded that Community social policy would be framed with these rights in mind.
Parliament’ s proposal that third country nationals legally resident in the Community be given
guarantees concerning their economic and social rights was not adopted in the Treaty.

The extension of the co-decision procedureto several new areas represented a notabl e achievement
for Parliament and significantly strengthensitsinfluence on Community legislation. However, the
incorporation of Article 4(2) of the Agreement on Socia Policy into the Treaty as Article 118B(2)
is a substantial disappointment for Parliament because, as noted above, this procedure wholly
excludes Parliament from the legislative process. Parliament has expressed aarm at the
incorporation of this procedure, which it regards as curtailing itsrights, and hasurged that it should
enjoy the same power under Article 118B asthe Council, namely the right to assent to, or to reject,
an agreement between thesocial partners™. A leading academiccommentator on Community social
policy has argued that the adoption of this procedure "confirms the consistent marginalisation of
the European Parliament which fails to obtain the tools it needs to achieve its raison d’etre: to
represent the peoples of Europe"®.

On 19 November 1997, Parliament adopted a Resolution on the Treaty of Amsterdam which
recommended the Member States to ratify the Treaty®. The Resolution noted that the Treaty had
improved instruments for shaping policy in the fields of employment and social policy and
welcomed the extension of the co-decision procedureto new areas. The Resolution went on to note
that therewas aneed for further improvementsand called in particular on the Commission, Council
and Member States to use the new Community political instruments to achieve clear and lasting
improvements in the employment situation in the Union. Moreover, the Resolution called for
certain further reforms, namely:

1) For a specific charter of fundamental rights of the Union to be drawn up;

2) In the area of social policy, for Parliament to be kept informed of negotiations between
management and labour and where agreements between the two are to be implemented by
means of a Council decision for Parliament’ s assent to be required;

3) For progressinthefield of equality between men and women at al level sto beimplemented
resolutely, and for women'’s interests to be promoted until full equality of opportunity is
achieved; and

4) For the mechanisms for solidarity and economic, social and territorial cohesion to be
perfected with a view to an enlarged Europe.

% Resol ution onthe Commission proposal for aCouncil Directive concerning the framework agreement on part-

time work concluded by UNICE, CEEP and the ETUC, 19.11.1997, OJ C 371/97, p.60.

€ Betten, L., The Amsterdam Treaty: Some General Comments on the New Social Dimension, 13 (1997),

International Journal of Comparative Labour Law and Industrial Relations, 188.
1 Resolution on the Amsterdam Treaty, 19.11.1997, OJ C 371/97, p.99.
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The Amsterdam European Council

The Amsterdam European Council resolved that employment must be kept at the top of the Union’s
political agenda, with the development of a skilled, trained and adaptable workforce and labour
markets responsive to economic change being priorities for the ®nibine European Council

called for more attention to be paid to competitiveness, efficiency, technological innovation and the
potential for SME’s to create jobs. Moreover, the Council stressed the importance of creating a tax
environment which would stimulate enterprise and called for all Community policies to be
examined to ensure that they were geared towards job creation and economic growth. The Council
noted the need to remove the remaining distortions in the Single Market and to prevent tax
competition. It called on the European Investment Bank to promote investment projects which
would create jobs. The Council agreed that, in order to maintain momentum in fostering economic
growth and fighting unemployment, an extraordinary meeting of the European Council devoted to
employment would be held under the Luxembourg Presid&ndhis meeting would review
progress in the implementation of, among other things, initiatives concerning job-creating potential
for SME'’s, the study of good practices in employment policies of the Member States and the
initiatives of the European Investment Bank in creating employment opportunities. The European
Council also invited the Council of Ministers to anticipate the application of the new Chapter on
Employment in the Treaty of Amsterdam.

Preparationsfor the L uxembourg European Council

The Commission presented two Communications before the Luxembourg European Council on
employment. In its proposal for guidelines for the Member States’ employment policies for 1998,
which was a response to the agreement at Amsterdam to put into immediate effect the new Chapter
on Employment, the Commission argued that the Member States should strengthen their focus on
four areas of employment policy: entrepreneurship; employability; adaptability; and equal
opportunitie&’. The Commission suggested that the overall objective should be to increase the
employment rate in the European Union to 65% and to reduce the unemployment rate to 7% within
five years. To this end, it was essential to create a new culture of entrepreneurship by making it
easier to establish and run businesses, by developing the markets for venture capital and by reducing
the tax burden on labour. Second, a new culture of employability should be created by improving
workers’ skills and increasing the incentives and opportunities offered to persons seeking
employment. The Member States should undertake to provide training for the unemployed after
a certain period without work, to ease the transition from school to work, to utilise active rather than
passive measures against unemployment and to encourage the social partners to conclude
agreements on training. Third, the Member States should ensure that business was able to adapt to
technological, economic and social change; the social partners should negotiate more flexible
employment contracts, for which the Member States should provide an appropriate legislative
framework. Finally, as the unemployment rate for women was higher than for men, the Member
States should make efforts to enable women to reconcile work and family life and offer assistance
to women wanting to return to the workforce.

2 Bulletin 6/1997, para.|.28.
8 Bulletin 6/1997, para.l 6.

European Commission, Proposal for Guidelines for Member States’ Employment Policies 1996.1998,
COM(97)0497.
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The Commission’s second Communication made a number of more general recommendations for
the Luxembourg European Council on employrftentit suggested that, in the light of the
introduction of the Euro, the European Council could restate the importance it attached to economic
co-ordination and underline the importance of the joint declaration by the European social partners
in support of the medium-term macro-economic convergence and growth strategy. The
Commission noted that the closer integration of national markets between 1987 and 1993 had led
to additional growth of between 1% and 1.5%; it hoped that the European Council would focus
attention on the need for strict and effective implementation of the Single Market rules. The
Commission noted that tax reform was one of the areas where structural action could have a far-
reaching impact on employment and suggested that the European Council could call on the Council
of Ministers to reach agreement on the Commission’s proposed package for combatting tax
competition, to take a positive line on taxation of energy and to reduce VAT ratebdar-la
intensive services. Turning to direct action by the Union, the Commission noted that, in response
to the invitation of the Amsterdam European Council, it had tabled a proposal for using the interest
on ECSC assets to continue financing research in the coal and steel industries after 2002. The
Communication noted that the launching of the EIB’s action programme in support of employment
would be a highlight of the European Council. Finally, the Communication drew attention to the
role of trans-European networks in creating jobs and welcomed the proposed launch of the EIB
action plan for adapting the financing instruments for long-term TEN projects.

On 17 July 1997, the President of the Council asked Parliament to contribute to the Luxembourg
European Council on employment; the Committee on Employment and Social Affairs adopted a
Report on 7 October 1997 The Rapporteur noted that the 1994 Essen European Council had laid
down the foundations for a European employment strategy and that the subsequent European
Councils at Cannes, Madrid and Florence had supported the Essen programme. However, despite
the adoption of numerous declarations, little of practical use had been achieved, partly because of
a lack of specific, quantifiable objectives and penalties for Member States which failed to comply.
Accordingly the Rapporteur suggested that the Luxembourg Summit should not merely adopt yet
another ministerial declaration but should conclude enforceable agreements to improve the position
of the groups most affected by unemployment which should be pursued with the same determination
as the criteria for European Monetary Union. On 21 October, Parliament adopted a Resolution
embodying its proposal to the Employment Summit, which was broadly similar to the proposals put
forward by the CommissiGh The Resolution made four general recommendations and several
more specific points concerning training, the organisation of working time, financial measures and
the co-ordination of economic policy. The main points were as follows:

1) Job creation agreements should be concluded at the Summit in the form of verifiable
convergence criteria with quantitative objectives based on benchmarking and best practice;
the Member States should aim to increase the employment rate from 60.4% to 65% within

& European Commission, Community Policies in support of Employment, 12.11.1997, COM(97)0611.

% Committeeon Social Affairsand Employment, European Parliament, (Rapporteur: W.J. van Velzen), Report
onthe Proposal of the European Parliament to the Extraor dinary Eur opean Council Summit on Employment,
9.10.1997, A4-0307/97.

o7 Resol ution embodying Parliament’s proposal totheextraordinary European Council meeting on Employment,
21.10.1997, OJ C 339/97, p.30.
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2)

3)

4)

five years, to reduce the unemployment rate to 7% and to reduce youth unemployment to
50% of its current level.

Much remained to be done to create a genuine Single Market, as too much national
legislation still gave riseto distortions of competition and too many Directiveswere poorly
transposed into national law; the Monti reforms concerning the internal market should be
supported.

A norm for the inactive/active ratio reflecting the ratio between the active population and
thetotal popul ation aged between fifteen and sixty-fivein thethreebest performing Member
States should be adopted and the Employment Committee should develop further the
indicators in the various fields and ensure that the Member States apply them. Moreover,
thisnorm should include criteriafor under-represented groups and be linked to criteriasuch
as the European Social Charter and the Community Charter of the Fundamental Social
Rights of Workers.

European economic, financial, income and monetary policies should be co-ordinated, and
consolidated by means of an economic, investment and tax pact, in order to achieve growth,
investment and employment.

Training

5)

6)

7)

8)

All parties should agree to link programmes of training and education for the unemployed
to a guarantee that the retrained persons would be employed for at least one year.

The Member States should adjust their national expenditure on training to the average of
that of the three best-performing States and undertake to increase average spending on
education, training and research; the Member States should use resources currently
earmarked for unemployment benefits for education and training measures.

The two sides of industry should develop a system of continuing training.
The two sides of industry should conclude agreements on creating jobs for the young and

the long-term unemployed and agree to the creation of (temporary) jobs by means of job
rotation, parental leave and lifelong learning.

Organisation of working time

9)

10)

The Member States should, by means of non-compulsory informal arrangements, promote
flexibility concerning working hours and patterns.

The Commission and thetwo sides of industry should make proposal sto ensurethat persons
undertaking atypical employment involvingirregular working hoursreceived social security
and full employees’ rights.

Financial measures

11)

A minimum VAT rate should be introduced for labour-intensive services.
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12)

13)

14)

15)

16)

17)

18)

19)

Theoverall tax burden, and taxation of labour in particular, should bereduced. A European
tax pact should be concluded to end tax competition between the Member States and to
reform ecological taxes.

The Member States should improve the rel ationship between taxation and welfare systems
in order to reduce the disincentives to accepting poorly-paid jobs.

The Member States should switch from passive to active employment measures and take
action against the informal economy.

The Commission and Member States should ensure that state aid was used to create stable
jobs rather than to facilitate business restructuring.

Research and devel opment should be stimulated by tax concessions, improved availability
of venture capital, better international co-operation between businesses and research
institutes and the reduction of administrative burdens, especially on SME'’s.

The Commission and Council should assess the impact on employment of all future policies
and the structural funds in particular should be used more actively to prevent long-term
unemployment and to support training and entrepreneurship.

The European Council should make it possible for under-used budget headings to be used
for actions to enhance employment, especially in connection with local employment
initiatives and to create a guarantee fund for loans from the EIB to SME'’s.

The European Council should bring forward appropriations under the ECSC budget
designed to fund operating budgets after 2002 to fund job-creation measures beginning in
1998 and special funds should be allocated to the EIB for this purpose.

Co-ordination of economic policy

20)

21)

22)

23)

The European Council should determine procedures for co-ordinating economic policy,
drawing up employment guidelines, carrying out monitoring and drawing up annual reports
so that the Amsterdam conclusions on employment could be put into practice immediately.

The European Council should, in the light of increased economic inter-dependence between
the Member States, ensure greater complementarity between national economic policies.

The European Council should conclude a binding "European Pact for Employment,
Sustainability and Solidarity" as a complement to the Stability Pact concluded at
Amsterdam.

The European Council should note that the development of trans-European networks would
stimulate employment.

The Luxembour g European Council on Employment

The special Luxembourg European Council on Employment agreed on an overall strategy with three
main aspects: the continuation and development of a co-ordinated macro-economic policy
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underpinned by an efficient internal market; the harnessing of all Community policies in support

of employment; and to put into effect immediately the provisions of the Employment Chapter inthe

Treaty of Amsterdam concerning the co-ordination of Member States’ employment policies by the
use of employment guidelirfés

The European Council noted that the co-ordinated employment strategy, based on Article 128 of
the revised Treaty, would be implemented by establishing Union-wide guidelines for employment
policy. After adoption by the Council of Ministers, the guidelines would be incorporated into
national employment action plans and would be given practical effect in the form of national
objectives, transposed where necessary into national regulatory, administrative or other measures.
Differing conditions in the Member States would necessitate differing solutions and emphases; the
Member States would set themselves deadlines in the light of their own administrative and financial
resources.

On 15 December 1997, the Council of Ministers, acting on a proposal from thmi€sion,
adopted the 1998 employment guidelfietn brief, these Guidelines provide for action under four
headings: improving employability; developing entrepreneurship; encouraging adaptability in
businesses and employees; and strengthening equal opportunities policies. Under the first heading,
the Member States will ensure that every unemployed young person is offered training or a job
before reaching six months of unemployment and that adults are offered the same or vocational
guidance before reaching twelve months of unemployment. The Member States will endeavour to
increase the numbers benefiting from training and other measures to improve employability. To
this end, the Member States will fix a target of providing training for as many persons as benefit
from training in the three most successful Member States, with a minimum target of 20%. The
social partners are urged to conclude agreements to increase the possibilities for training, work
experience and other measures to promote employability. The Member States will improve the
quality of their school systems to reduce the numbers dropping out and make efforts to equip young
people with the ability to adapt to technological and economic change and with skills relevant to
the labour market.

Under the heading "developing entrepreneurship”, the Member States will make it easier to establish
and run small businesses by providing clear and stable rules, improving the conditions for the
development of risk capital markets and reducing the administrative and tax burdens on SME’s.

The Member States will seek to exploit the opportunities for job creation by exploring new sources

of jobs and new technologies and innovations. Moreover, tiieywyere appropriate, set targets

for the gradual reduction of the overall tax burden and for the reduction of fiscal pressure on labour
and non-labour wage costs. The Member States will examine, where appropriate, the desirability
of taxes on energy and pollutants and whether to reduce VAT on labour-intensive services not
exposed to cross-border competition.

Under the heading of "encouraging adaptability in businesses and employees", the social partners
are invited to negotiate agreements to modernise the organisation of work while the Member States
will examine whether to authorise more flexible forms of employment contract. The Member States

% Bulletin 11/1997, paras.l.1-1.10.
Council Resolution of 15.12.1997 on the 1998 Employment Guidelines, 0J C 30/98, p.1.
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will aso re-examine the obstacles to investment in human resources and may provide for tax or
other incentives for in-house training.

Under the final heading of "strengthening equal opportunities policies®, the Member States will
support the increased employment of women, strive to raise levels of access to care services to
enable parentsto work, eliminate obstaclesin the path of persons seeking to return to the workforce
and give special attention to the problems disabled persons encounter in working life.

Turning to Community policies, the Luxembourg European Council on employment noted that the
increasing integration of national markets had already generated significant growth and that the
elimination of the remaining barriersto the Single Market was essential. To this end, the Council
approved the Commission’s suggestion of publishing regular reports on progress in completing the
Single Market in the form of a "Single Market log book". The Council noted that the Commission
would ensure that State aid was used to promote economic efficiency and employment without
causing distortions of competition. The Council called upon the Commission to establish a high-
level working group to analyse likely industrial changes in the Community with a view to
anticipating their economic and social effects. The Council called for the regulatory and
administrative burden on business, and especially SME’s, to be simplified. The Council
acknowledged the importance of pan-European risk capital markets in job creation and asked the
Commission to report to the June 1999 European Council on the development of these markets.

Furthermore, the European Council confirmed the need to decrease the tax burden and called for
an end to unfair tax competition. It noted the importance of research in fostering competitiveness
and job creation and emphasised the importance of the Community’s new framework research
programme. The Council noted that the establishment of a trans-European transport network would
strengthen competitiveness. Turning to the use of the Structural Funds, the Council hoped that their
forthcoming reform would make best use of them to serve employment needs. In the light of the
impact on employment of information technology, the Council requested a report from the
Commission on the prospects for electronic commerce, the development of open networks and the
use of multimedia tools in education.

Turning to new initiatives specifically geared to developing employment, the European Council
noted that the EIB had established an Amsterdam Special Action Programme to translate the
guidelines adopted by the Amsterdam European Council into investment opportunities which will
create jobs. This programme involves the creation of a "special window" to support new
instruments to finance high-technology and high-growth SME'’s, the reinforcement of the Bank’s
activities in the areas of education, health, urban development and environmental protection and the
giving of new impetus to the financing of trans-European networks other large infrastructure
networks. Moreover, the European Council welcomed Parliament’s suggestion that a larger part
of the Community budget should be devoted to funding employment projects. Itinvited the Council
and Parliament to formalise an agreement on this initiative and called on the Commission to make
proposals for new financial instruments to support innovatory and job-creating small businesses.

Analysis
The proposals of the Commission and Parliament to the Luxembourg European Council
demonstrated considerable consensus on the future direction of employment policy in the

Community, which was reflected in the conclusions of the Council and the Employment Guidelines
for 1998. The European Council agreed with Parliament that completion of the Single Market was
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essential to stimulate economic growth and employment, that it was necessary to ssimplify the

regulatory and administrative burdens on business, and especially on SME’s, and that venture
capital should be made more readily available to business. The Council further agreed that the
Structural Funds should be used more actively to promote employment, that the establishment of
trans-European networks was essential to strengthen competitiveness and employment and that the
EIB should provide loans to SME'’s.

The Employment Guidelines also reflected several of Parliament’s proposals. The Guidelines
accepted both Parliament’s general recommendation that the Member States should use active rather
than passive measures in the fight against unemployment and the detailed recommendation that
national expenditure on training for the unemployed should be increased to the level of the average
in the three most successful Member States. The Guidelines urged the social partners to conclude
agreements on training, as Parliament had recommended. The Guidelines accepted that the Member
States should promote flexibility concerning working hours and patterns and agreed that persons
employed under flexible employment contracts should enjoy adequate security and higher
occupational status, which was more modest than Parliament’s proposal that such workers should
enjoy rights equivalent to persons employed under full-time contracts.

All of these points had been raised, sometimes with a slightly different emphasis, by the
Commission as well as by Parliament. However, one important measure adopted by the
Luxembourg European Council was attributable wholly to Parliament's initiative; this was the
creation of a new budget heading, the growth and employment initiative, to which funds will be
allocated to finance employment in SME's. This agreement was implemented in May 1998 by the
adoption of a Decision on measures of financial assistance for innovative and job-creating SMEs,
which is considered in detail in Chaptét. 2

Parliament’s proposals which were not accepted by the Council caouggegrinto three areas.

First, the Council declined to set criteria against which the Member States’ employment policies
could be assessed. Parliament’s proposals for job creation agreements with quantitative objectives
and for a norm for the active/inactive ratio to be adopted and implemented were not taken up.
Second, proposals which would have committed the Member States to significant expenditure were
not adopted. Parliament’s suggestion that the retrained unemployed should be guaranteed one
year’'s employment and the suggestion that the two sides of industry conclude agreements on job
rotation and parental leave were ignored. Third, while Parliament had called for action on taxation,
the Member States were more circumspect. The Employment Guidelines accepted that, in general,
taxation of labour should be reduced, but hedged this objective with the qualification that reductions
would be made in so far as they were compatible with sound public finance and the maintenance
of equilibrium in social security systems. Although Parliament called for a pact to end unfair tax
competition, the Council merely expressed concern about this issue. While Parliament had called
for the introduction of a minimum VAT rate for labour-intensive services, the Employment
Guidelines recommended that the Member States examine, without obligation, this option. Where
Parliament called for a reform of ecological taxes, the Guidelines merely called for the Member
States to examine, if appropriate, this topic. Moreover, Parliament's call for a binding European
Pact for Employment, covering economic and fiscal policy, was not accepted.

0 Council Decision of 19.5.1998 on measures of financial assistance for innovative and job-creating small and

medium-sized enterprises (SMEs) - the growth and employment initiative (98/347/EC), OJ L 155/98, p.43.

41 PE 168.261



"Impact of the work of the European Parliament ..."

42

PE 168.261



"Impact of the work of the European Parliament ..."

[1. EMPLOYMENT AND THE LABOUR MARKET
1 EUROPEAN WORKS COUNCIL

Council Dir ective 94/45/EC of 22 September 1994 on theestablishment of aEuropean Works
Council or a procedurein Community-scale undertakings and Community-scale groups of
undertakingsfor the purposes of informing and consulting employees

Background to the Directive

Achieving agreement inthe Council of Ministerson proposed Community measures, relating to the
representation of the interests of workers and information and consultation for workers at a
European level, has been very difficult”. The history of the various proposals regarding worker
participationisnot very clear and for the purpose of simplification, Cresset dividesthe debatesinto
two periods.

Firstly, the discussion which started in the 1970s, addressed workers rights to representation, the
clear provision of information and consultation, and the regul ation of multinational businessin areas
including worker participation and industrial democracy”. The Commission’s proposals over this
first period included, the "Vredeling proposal’ (1980 and 1983)™; the European Company Statute
(1970, 1975 and 1989) "°; and the draft fifth Directive (1972 and 1983)”°. Secondly, the aboveissues
were further addressed by the Commission’s Action Programme to implement the Community
Charter of Fundamental Social Rights of Workers (the Social Charter) and theinitia proposal for
the Directive on European Works Councils (1990) which replaced the 'V redeling’ proposal”’. Over
theyears, reaching agreement on these various proposal s has been hampered by the requirement for
unanimity in the Council of Ministers, the different industrial relations traditions among the
Member States and particularly the United Kingdom’s oppositior®.

" Council Directive 94/45/EC of 22.9.1994, OJ L 254/94, p.64.

2 Nielsen,R., and Szyszczak, E., The Social Dimension of the European Community, 1993, Handel shojskolens
Forlag, Copenhagen, p.215.

& Cressey, P., "Employee Participation” in Michael Gold (ed), The Social Dimension - Employment Policy in

the European Community, MacMillan, London, 1993, p.87.

" Commission’s origina proposal for the "Vredeling" Directive, OJ C 297/80, p.3. European Parliament

amendments adopted 14.12.1982, OJ C 13/83, p.25. Commission’s modified proposal, OJ C 217/83, p.3.
> Commission’s proposals OJ C 124/70 and COM(75)0150 final and anew proposal OJ C 263/89.
6 Commission’s proposal OJ C 240/83, p.2.

" The Commission notes in the Medium Term Social Action Programme 1995-1997 that the "Vredeling"
proposals are being withdrawn.

I Cressey, P.,inGold 1993, p.86. Niel sen and Szyszczak 1993, p.216 al so see the European Industrial Relations
Review, no. 207, April 1991, p.24-25 for an overview of these proposals, thisis reproduced in Gold 1993,
p.90-91, 96-97.
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Despite these difficulties the Council of Ministers adopted a resolution in 1986™ in which it
"emphasized the importance of a social area in the context of the Internal Market" and "greater
convergence between the rights of employeesin the Member States to be informed and consulted
regarding major decisions' in the relevant undertakings™. In addition the European Councils in
Hanover, Rhodesand Madrid indicated that equival ent importance should begivento thesocial and
economic aspects of the Single Market®. The Social Charter states that procedures for informing
and consulting workers must be developed, notably in companies or groups of companiesin two
or more Member States.

A draft Directive on the establishment of European Works Councils was submitted by the
Commission in December in 1990%. The proposal was based on Article 100 of the Treaty, given
that inconsi stencies between information and consultation procedures and transnational structure
of undertakings have a"direct effect on the operation of the Common Market®. In accordancewith
Article 100 the proposal was subject to unanimity in the Council.

Nielsen and Szyszczak point out that the Commission’s 1990 proposal took account of various
European Parliament Resol utions. Notably, firstly, in its Resol ution of 16 March 1989* on the EC
Commission’s Memorandum on the European Company Statute, the Parliament sought aprovision
requiring the establishment of European Works Councils and secondly, in its Resolution of 15
February 1990% on the Commission’swork programmefor 1990, the Parliament recommended "the
setting up of European consultative committeesin multinational undertakings'®.

However, after the European Parliament and the Economic and Social Committee were consulted
on the proposal, the Council of Ministers was unable to achieve a unanimous position. The
agreement by the Members States, with the exception of the United Kingdom, to the principle of
legislation in April 1993 led to a draft compromise being put forward by the Belgian presidency.
Thiswasdiscussedin October 1993. Furthermore, theratification of the M aastricht Treaty provided
the opportunity for the Commission to relaunch the proposal under the socia policy Protocol and
Agreement procedure, from which the United Kingdom has an opt out.

Theinitial round of consultations with management and labour at Community level, as provided
for in the Agreement, began on 18 November 1993. However, following more detailed
consultations the social partners were unable to agree to negotiate. At this point the Commission

" 0JC203/86.

8 Nielsen and Szyszczak, 1993, p.216.

8 Preamble to the Commission’s proposal, COM(90)0581, p.3.

8 Commission proposal COM(90)0581, OJ C 39/91, p.10.

8 CoMm(90)0581, Preamble, p.13.

8 European Parliament Resolution agreed on 16.3.1989, OJ C 96/89.
& European Parliament Resolution agreed on 15.2.1990, OJ C 68/90.
8 Nielsen and Szyszczak, 1993, p.218.
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issued a new draft Directive on the 13 April 1994 based on Article 2(2) of the Agreement, which
involvesthe cooperation procedure. The new draft Directive waslargely based on the Belgian text
noted above®’.

After two readings, by the European Parliament, the Council of Ministers agreed on 22 September
1994 to the "Directive on the establishment of a European Works Council or a procedure in
Community-scal e undertakings and Community-scale groups of undertakings for the purposes of
informing and consulting employees'®. It is expected that about one thousand enterprises will be
affected by the Directive including 450 German, 250 American and 220 French firms and
additionally 100 British firms will be required to comply with the Directive for employees based
in other Member States™.

The Directive®

The purpose of Directive 94/45/EC is to improve the right to information and to consultation of
employees in Community-scale undertakings and Community-scale groups of undertakings. To
achieve this a European Works Council or a procedure for informing and consulting employees
must be established. A Community-scaleundertaking isdefined ashaving at |east 1,000 employees
within the Member States and at least 150 employees in each of at least two Member States.

Central management shall initiate negotiations to establish the European Works Council, or the
information and consultation procedures, on its own initiative or at the written request of at least
100 employees. For the purpose of negotiations a special negotiation body will be established in
accordance with the guidelines laid down in the Directive. Any Agreement reached must at |east
provide for the procedural requirements specified in the Directive, the details of which may be
negotiated. However, the 'subsidiary requirements’ laid out in the Annex to the Directive will only
apply where;

- central management and the special negotiating body so decide;

- central management refuses to commence negotiations within six months of the employees
request; or

- where after three years from the date of this request they are unable to conclude an
agreement.

Member States are responsible for ensuring that the Directive is complied with. The Directive
requires that the Commission shall, in consultation with the Member States and the social partners
at a European level, review the operation of the Directive not later than 22 September 1999.

The agreement of this Directive followed the cooperation procedure which involved qualified
majority voting in the Council and two readings by the European Parliament. The legal base in

87 European Industrial Relations Review, 245, June 1994, p.18.
8 Council Directive 94/45/EC of 22.9.1994, OJ L 254, p.64.

8 European Social Policy, 45, October 1994, p.4.

90

See also the European Trade Union Information Bulletin of 1994 for a summary of the Directive.
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Article2(2) Agreement on Socia Policy annexed to Protocol 14 and the cooperation procedurelaid
out in Article 189C of the Treaty.

Parliament’ s Amendments

Given the long history associated with reaching agreement for a Community measure on
information and consultation in Community-scale undertakings the European Parliament has
considered aspects of thisissue on anumber of occasions™. Particularly, asnoted above, it debated
in 1991 the Commission’s first draft proposal . Speaking at the second reading for the relaunched
proposal under the Agreement on social policy in 1994 the Commissioner acknowledged that
"significant amendments proposed by the European Parliament since 1991 were introduced in the

text of the common position and most of them concern major points of the proposal"®,

The following study of the Parliament’s impact has examined the amendments put forward by the
Parliament in 1991 and the degreeto which they have been incorporated into the Directiveasfinally
agreed in 1994%. These will be noted in the qualitative discussion but have not been directly
included in the quantitative analysis.

The Parliament proposed twenty nine amendments following the first reading® and eleven
following the second reading®. In the first place the Parliament sought to reduce the threshold
requirement to 500 employees, and a so following the common position®’, 100 employeesin each
of at least two Member States, for the establishments which must comply with the Directive®.
There was a series of amendments relating to representation and voting procedures for the
negotiating body these included those seeking;

- to ensure, where there are no employee representatives, that the election of members will
be by secret ballot®;

% For exampl e the European Parliament Resolution on the Council failure to reach agreement, 9.3.1993.

9 Commission’s first proposal, COM(90)0581, OJ C 39/91, p.10.

% Commissioner Flynn, European Parliament debate 15.9.1994, Verbatim report, p.61.

Texts examined - First Commission proposal for aCouncil Directive COM(90)0581 final, OJ C 39/91, p.10;
European Parliament amendments agreed 10.7.1991, OJ C 240/91, p.118. Debates of the European
Parliament, OJ Annex 3-407, 8.7.1991, p.9-15. Commission amended proposal COM (91)0345, OJC 336/91,
p.11.

% European Parliament amendments agreed 4.5.1994, OJ C 205/94, p.173.

% European Parliament amendments agreed 15.9.1994, OJ C 276/94, p.14.

9 Council’s common position (EC) No 32/94 adopted 18.7.1994, OJ C 244/94, p.37.

% First reading, anendments 39 and 48. Second reading, amendments 1 and 2.

% First reading, anendments 51, 35 and 52.
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- that the special negotiating body may decide by at least three quarters of the votes, rather
than two thirds, not to open negotiations'®; and

- to ensure that amajority of the votes of the central management shall be required when the
negotiating committees concludes agreements'™.

Additionally, the European Parliament sought, first, to ensure that representatives reflect different

groups of workers'®, and second, that employee representatives from an establishment’s

undertakings outside the territory of the Member States should become members of the special
103

negotiating body .

A number of amendments following the first reading wanted the agreements negotiated on
information and consultation procedures to at least satisfy the minimum provisionslaid out in the
Annex. However, the Commissioner stated 'that there was no valid reason to impose minimum
requirements which would "violate" the freedom of management and workers to find solutions
which are suited to their needs and interests™™.

Other amendments included those proposing first, the need for objective criteria to be associated
with the circumstances under which central management is not obliged to give information, when
it would be harmful to the undertaking. Second, the review of the Directive's operation should be
brought forward by two years and take place five years after the Directive enters into force'®.
Third, athough accepting that the Member States may have provisions which give guidance to
management with respect to information and the expression of opinions the Parliament sought to
ensure that such guiding rules were in place prior to the Council’s agreement on the Directive'®.
Fourth, the Parliament wanted to reduce from 3 yearsto 18 monthsthe period before the application
of thesubsidiary requirementsoutlinedinthe Annex would comeintoforce, if thereisno agreement
from the negotiating committee'”’.

The quantitative analysis of the uptake of the Parliament’s amendments by the Commission and the
Council isgiven in the tables below.

100 First reading, amendment 9.

101 Firgt reading, amendment 44.

102 First reading, amendments 35 and 21. Second reading, amendments 4 and 11.

103 First reading, anendment 8 and second reading, amendment 5.

104 Commissioner Flynn, Debates of the European Parliament, OJ Annex 3-448, 3.5.1994, p.112.

105 First reading, anendment 45 and second reading, amendment 10.

106 Second reading, amendment 8.

107 Second reading, amendment 7.
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First Reading
Amendment EP submitteg®® Commission accepted® Council accepted™™®
category
Partly Fully Partly Fully
A 4 0 3 0 0
22 3 2 4 0
C 3 0 0 0 0
Total amendments: 29'*
Second Reading
Amendment EPsubmitted**? Commission accepted’® Council accepted™*
category
Partly Fully Partly Fully
A 0 0 0 0 0
10 5 3 3 1
C 1 0 0 0 0

Total amendments; 11

Noting first the Parliament’s influence on this Directive which dates back to amendments proposed
during consultations in 1991 on the Commission’s first proposal. The Directive's provision
requiring that thresholds for the size of the workforce shall be based on the average number of
employeesduring the previoustwo years, appearsto stem directly from aParliament amendment™®.

108 Legislative Resolution, European Parliament amendments adopted 4.5.1994, OJ C 205/94, p.173.
109 Commission amended proposal, COM (94)0228.

10 Council’s common position (EC) No 32/94 adopted 18.7.1994, OJ C 244/94, p.37.

11 Amendment 1 does not apply to the English text.

12 pecision, European Parliament anendments agreed 15.9.1994, OJ C 276/94, p.14.
13 Commission’s reexamined proposal, COM (94)0406 final.

14 Council Directive 94/45/EC of 22.9.1994, OJ L 254/94, p.64.

15 Of these amendments eight repeated amendments submitted at the first reading and three were new.

16 Amendment 10, European Parliament amendments agreed 10.7.1991, OJ C 240/91, p.120.
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Turning now to the amendments proposed during the two readings in 1994. The following
discussion will focus attention on the category B and C amendments accepted by the Council and
included in the Directive. These amendments clarified some of the Directive's provisions on the
subsidiary requirementsin relation to the consultation of workers and provision of information by
Members of the Works Council to the workforce™’.

More specifically, the Parliament was successful in ensuring, first, the need for objective criteriato
lay out the circumstances when central management is not obliged to give information on the
groundsthat it might harm the functioning of an undertaking™®. Second, that the Commission will
review the operation of the Directive five years after its adoption rather than after seven, as
originally proposed. Third, the Directive specifies that any Member State provisions providing
guidance to management on information and the expression of opinions by employees, must have
been in place when this Directive was adopted. This provision results from a Parliament
amendment proposed following the second reading™®. Although, the Parliament’s amendment
seeking the representation of different groups of workers on the special negotiating body was not
acceptedinfull, theDirectivedoesallow for Member Statesto providefor abal anced representation
of different employee categories'®.

The Parliament’s Impact

Theabovediscussionillustratesthat the Parliament may beinfluential over time, with consideration
being given to itsresol utions and recommendations on information and consultation over the years
of the debate. Most significantly the Parliament was responsible for ensuring, firstly, that there are
objective criteria laying out the circumstances when central management is not obliged to give
information. Secondly, that the Commission will review the operation of the Directive five years
after its adoption rather than after seven, as originally proposed. Thirdly, that as a result of a
Parliament amendment in 1991, the size of the workforce shall be based on the average number of
employees during the previous two years.

17 First reading, amendment 47, category B partly accepted, Directive Annex 5.

18 First reading, anendment 12 category B partly accepted, Directive Article 8.2. Also amendment 37,

10.7.1991.

19 second reading, amendment 8 category B fully accepted, Directive Article 8.3.

120 First reading, anendments 35 and 21, and second reading, anendments 4 and 11, all category B partly

accepted, Directive Recital 16.
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2. Posting of Workers

Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996
concer ning the posting of workersin the framework of the provision of services®

The Directive

Directive 96/71 establishes which national labour rules apply to workers posted by an undertaking
in one Member State to carry out temporary work in another Member State. It applies to
undertakings established in aMember State which post workersto theterritory of another Member
State (the host State) under one of three arrangements:

a) the undertaking posts workers to the host State on its account and under its direction under a
contract between the undertaking and the party for whom the servicesare provided in the host State,
and an employment rel ationship exists between the undertaking and the worker during the posting;

b) the undertaking posts workers to an establishment or to another company owned by the
undertaking in the host State, and an employment rel ationship exists between the undertaking and
the worker during the posting;

¢) atemporary employment undertaking or placement agency hiresaworker to auser undertaking
established or operating in the territory of a host State, and an employment relationship exists
between the temporary employment undertaking or placement agency and the worker during the
posting.

Where these conditions are satisfied, the Member States shall ensure that, whatever the law
applicable to the employment relationship, the undertakings guarantee posted workers the
employment conditions which, in the host State, are laid down by law or collective agreement
concerning the following: maximum work periods and minimum rest periods, minimum paid
holidays; minimum rates of pay, including overtime pay; conditions of hiring-out of workers;
hedlth, safety and hygiene at work; protective measures concerning pregnant women and new
mothers, children and young people; and equal treatment for men and women and other non-
discrimination provisions.

Certain exemptions are provided. In particular, Member States may decide, after consultation of
employers and workers, not to apply minimum pay provisions to workers posted abroad under
arrangements (a) or (b) above for less than one month. Moreover, Member States may decide not
to apply either minimum pay or holiday provisions to workers posted abroad under arrangements
(a) or (b) above where the amount of work to be performed is not significant.

It is provided that the Directive shall not prevent the application to workers posted abroad of
employment conditions which are more favourable than those in the host country. Each Member
State shall designate a liaison office or national body to implement the Directive and public
authorities responsible for monitoring employment conditions shall co-operate and exchange
information on the transnational hiring-out of workers. A worker seeking to enforce hisright to the
employment conditions guaranteed by the Directive may institute proceedings in the host State

21 oJL 18/97, p.1.
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without prejudice to any rights to institute proceedings elsewhere. The Commission shall review
the operation of the Directive by 16 December 2001.

Thelegal basisis Articles 57(2) and 66 of the EC Treaty, which require the co-decision procedure.
Parliament’ s amendments

Initsproposal, the European Commission noted that, asaresult of the freedom to provide services,
It was becoming increasingly common for companies established in one Member State to secure a
contract in another Member State and to relocate their employees to that State to perform the
contract'®. The question of which labour law should apply to undertakings posting workers abroad
had been determined by national rules on the conflict of laws, which gaveriseto legal uncertainty
asconflict of lawsrulesvaried between the Member States. Moreover, the Commission noted that
a particular problem arose when a Member State placed minimum wage obligations on firms
established in its territory which were faced with competition from firms established elsewhere
which were not subject to the same minimum wage rules; the foreign firm could undercut its
competitors by using cheaper labour. The Directive was intended to reconcile two principles: free
competition between firmsin different Member States so that the full benefits of the Single Market
could be realised and the wish of Member States to maintain minimum pay levels to ensure a
standard of living appropriate to the country concerned.

While welcoming the general thrust of the proposal, Parliament adopted thirty-three amendments.
The most significant amendments were:

Amendment 10 extended the scope of the Directive to undertakings established in third countries;

Amendment 16 brought national rules concerning compulsory collective leave and lay-offs due to
bad weather, shift work, Saturday work and statutory holidays within the scope of the Directive;

Amendment 17 brought rules concerning public holidays within the scope of the Directive;
Amendment 20 brought rules concerning sexual orientation within the scope of the Directive;

Amendments 21 to 23 brought rules concerning freedom of association, minimum working hours
and equal pay for part-time workers and socia security in so far as not covered by Regulation
1408/71 within the scope of the Directive;

Amendment 24 provided that where the rulesin the posting country provided for better terms and
conditionsfor workersthaninthehost country, the Member States should ensurethat the conditions
in the posting country were observed for workers posted abroad,;

Amendment 27 provided that in the event of the insolvency of an undertaking posting workers
abroad, those workers would be covered by Directive 80/297 and the establishment to which the
worker was posted should share liability for all employer’s obligations arising from the contract
during the posting;

122 European Commission, Proposal for a Council Directive concer ning the posting of workers in the framework

of the provision of services, 1.8.1991, COM (91)0230.
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Amendment 28 provided that Member States should ensure that affected undertakings notify the
relevant authoritiesin the host country of the employment conditions applied to the workers posted
there;

Amendment 30 provided that the Member States should designate authorities to supervise the
application of the Directive. These authorities should have the power to inspect workplaces, to
receive evidence of breaches of the Directive from workers and their representatives and to impose
penalties for breaches. Public authorities should collaborate when supervising undertakings;

Amendment 31 provided that the Member States should provide the Commission with information
to enable it to report on the implementation of the Directive by 1995;

Amendment 32 altered the original proposa whereby national rules on minimum pay and holidays
would not apply to certain workers posted abroad for |essthan three months (the"threshol d period™)
to confer discretion on the Member States whether to apply a threshold period and to reduce it to
one month;

and Amendment 33 made applicable to posted workers not only the rules contained in collective
agreements concluded for certain occupations but also those contained in collective agreements
concluded for specific regions or places.

Amendment Parliament Commission accepted™™ Council accepted'®
category submitted™
Partly Completely Partly Completely
A 9 5 1 5 0
11 4 3 4 0
C 11 4 0 4 0

The Commission accepted Amendments 10 (in part), 16, 17, 20, 24, 30, 31, 32 (in part) and 33. Of
these, the Council rejected 10, 16, 17 and 20.

At the second reading of the proposal, the Parliamentary Rapporteur pointed out that in some
important respects the common position represented an improvement on Parliament’sfirst reading

123 L egidlative Resolution embodying the opinion of the European Parliament on the Commission Proposal for

a Council Directive concerning the posting of workers in the framework of the provision of services,
10.2.1993, OJ C 72/93, p.78.
124 Amended proposal for a Council Directive concerning the posting of workersin the framework of the
provision of services, 16.6.1993, OJ C 187/93, p.5.

125 common Position (EC) No 32/96 adopted by the Council on 3.6.1996 with a view to adopting Directive
96/.../EC of the European Parliament and of the Council concerning the posting of workersin the framework

of the provision of services, OJ C 220/96, p.1.
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amendments'®. The Rapporteur noted that the Council had accepted that undertakings located in
third-countries must not be placed in a more favourable position than undertakings established
within the European Union, that the threshold for exclusion of workersfrom the Directive had been
lowered from three months to one month and been made optional, that provision had been madefor
workers to institute legal proceedings in the host state, that provision had been made for co-
operation between the Member States in enforcing the Directive and that the Commission would
review the Directive within five years to identify shortcomings in its operation. Accordingly, in
view of the highly sensitive political nature of the Directive (which had been tabled before the
Socia Affairs Council five times), the need to secure its adoption as soon as possible and the
generaly positiveresponsefrom trade unions, the Rapporteur recommended that Parliament should

table no amendments. Parliament accepted this recommendation'’.

Parliament’ s Impact

Parliament had a very significant impact on this measure: as the Parliamentary Rapporteur noted,
"During the deliberations on the amended Commission proposal and the common position,
Parliament’ swill largely prevailed”. Parliament secured the inclusion of severa provisions not
included in the Commission’s proposal. Although the Council rejected the wording used in
Amendment 10, it did accept that undertakings established in a member state must not be given
more favourable treatment than undertakings established in a third country. Amendment 24 was
accepted in part: the Directive provides that it shall not prevent application of employment
conditions which are more favourable to workers than those in the host country. Amendment 30
was in general accepted. This provision will be of particular importance in ensuring effective
application of the Directive. Amendment 31, providing for a review of the Directive by the
Commission, was also accepted.

Parliament al so secured significant alterationsto certain provisions contained in the Commission’s
proposal. Amendments 16, 17 and 20 were reflected in the introduction of more general wording,
largely wide enough to cover Parliament’s suggestions. Amendment 32 resulted in reduction of the
"threshold period" from three months to one month and in Member States gaining the option
whether to apply such aperiod. Amendment 33 was reflected in the extension of the definition of
applicable collective agreementsto include those observed by all undertakingsin the geographical
area concerned.

126 Committee on Social Affairs and Employment, European Parliament (Rapporteur: Helwin Peter),

Recommendation for a Second Reading on the proposal of the Council on the amended proposal of the
European Parliament and Council Directive on the posting of workers carried out in the framework of the
provision of services, 4.9.1996, A4-0265/96.
127" Decision on the common position established by the Council with a view to the adoption of a European
Parliament and Council Directive on the posting of workers carried out in the framework of the provision of
services, 18.9.1996, OJ C 320/96, p.73.
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3. Transfer of Undertakings

Council Directive 98/50/EC of 29 June 1998 amending Directive 77/187/EEC on the
approximation of the laws of the Member Statesrelating to the safeguar ding of employees
rightsin the event of transfers of undertakings, businesses or parts of businesses'®

The Directive

Article1 of Directive 98/50/EC amends Directive 77/187/EEC by introducing new Articles 1to 7*%,
The fresh Article 1 introduces a definition of "transfer”, so that a transfer occurs where thereis a
transfer of an economic entity which retains its identity, meaning an organised grouping of
resources which has the objective of pursuing an economic activity, whether or not that activity is
central or ancillary. Article 1(c) provides that the Directive applies both to public and private
undertakings engaged in economic activities whether or not they are operating for gain. However,
an administrative reorganisation of public administrative functionsor thetransfer of administrative
functions between public authorities does not constitute a transfer.

Article 2 alters the definition of "representatives of employees’ and introduces a definition of
"employee" asany person who, in the Member State concerned, is protected as an employee under
national employment law. Article 2 further provides that while the Directive shall be without
prejudice to national law concerning the definition of contract of employment, the Member States
shall not exclude from the scope of the Directive contracts of employment on certain specified
grounds.

Article3(1) isamended to emphasi sethat the Member States may makethetransferor and transferee
jointly and severally liablein respect of obligations arising from employment contracts before the
transfer. A fresh Article 3(2) provides that the Member States may adopt measures to ensure that
the transferor notifies the transferee of all the rights and obligations which will be transferred of
which the transferor is or ought to be aware.

An Articledaisinserted which dealswith transfersin the event of insolvency. Unlessthe Member
States provide otherwise, Articles 3 and 4 of the Directive shall not apply to any transfer of an
undertaking wherethetransferor isthe subject of bankruptcy or insolvency proceedingswhich have
been instituted with a view to liquidating his assets and which are supervised by the competent
public authority. Article 4a(2) provides that where Articles 3 and 4 do apply to atransfer during
insolvency, regardless of whether the insolvency proceedings have been instituted with aview to
liquidation, a Member State may provide either that the transferor’'s unpaid debts arising under
employment contracts shall not betransferred to the transferee provided that employees are assured
of at least the protection available under Directive 80/987/EEC or that the transferee, transferor and
employees’ representatives agree aterations to employees terms and conditions of employment

128 0JL 201/98, p.8s.

129 Council Directive 77/187/EEC of 14.2.1977 on the approximation of the laws of the Member States relating
to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of
businesses, OJL 61/77, p.26.
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designed to safeguard jobs by ensuring the survival of the undertaking™. Under Article 4a(4), the
Member States shall take appropriate measures to prevent misuse of insolvency proceedings so as
to deprive employees of their rights under the Directive.

Article5isamended to providethat in the event of atransfer during insolvency, the Member States
may take the necessary measuresto ensure that the transferred employees are properly represented
until the selection of new employees' representatives. A new paragraph also provides that where
atransferred undertaking does not preserve its autonomy, the Member States shall take measures
to ensure that the transferred employees continue to be properly represented during the period
necessary for the reappointment or reconstitution of employees’ representatives.

Article 6 on information isamended to add that the employees must be informed of the date of the
transfer. Article 6(4) providesthat Article 6 shall apply irrespective of whether the decision on the
transfer is taken by the employer or by an undertaking controlling the employer.

Article 7a provides that the Member States shall introduce into their national legal systems the
measures necessary to enable employees and their representatives to pursue clamsfor breaches of
the Directive by judicial process after possible recourse to other competent authorities. Under
Article 7b, the Commission shall report to the Council on the effect of the Directive by 17 July
2006.

Thelegal basisfor the Directive was Article 100 of the EC Treaty, which requires consultation of
Parliament.

Parliament’ s Amendments

The two main changes to Directive 77/187/EEC proposed by the Commission were to amend the
definition of "transfer" in Article 1(1) so that the transfer of an activity of an undertaking
unaccompanied by the transfer of an economic entity which retains its identity would fall outside
the scope of the Directive and to modify the application of the Directive in the event of atransfer
during theinsolvency of thetransferor'®. Parliament wasfirmly opposed to the proposed alteration
to the definition of "transfer". The Parliamentary Rapporteur noted that far from bringing legal
clarity tothe Directive, thisalteration would unleash litigation on the question of how to distinguish
the transfer of a mere activity from the transfer of an activity accompanied by the transfer of an
economic entity**. Moreover, the exclusion of the " contracting-out" of services would represent
an unjustified reduction in employees’ rights. Parliament raised these pointsin aresolution on 18
January 1996 and on 13 February the Commission indicated that it would accept Parliamentary

130 Council Directive 90/987/EEC of 20.10.1980 onthe approximation of thelaws of the Member States relating
to the protection of employeesin the event of the insolvency of their employer, OJ L 283/80, p.23.

13 European Commission, Proposal for a Council Directive on the approximation of the laws of the Member
Sates relating to the safeguarding of employees’ rightsin the event of transfers of undertakings, businesses
or parts of businesses, 8.9.1994, COM (94)0300.

132 Committeeon Social Affairsand Employment, European Parliament (Rapporteur: Hugh Kerr), Report on the
proposal for a Council Directive on the approximation of the laws of the Member States relating to the
safeguarding of employees’ rightsin the event of transfer s of undertakings, businessesor parts of busi nesses,
13.11.1996, A4-0367/96.
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amendments |eaving the existing text of Article 1(1) unchanged™; the Parliamentary Rapporteur
noted that thisconcession represented "amajor breakthrough”. Accordingly, Amendment 4 deleted
the proposed alteration to Article 1(1).

The Parliamentary Rapporteur aso criticised the Commission’s proposed exemption from the
Directive of transfers during an insolvency leading to liquidation but not transfers during an
insolvency not leading to liquidation; the Rapporteur suggested that it would be preferableto bring
all insolvency proceedingswithin the scope of the Directive but to providethat in certain cases pre-
existing debts should not be transferred. However, this suggestion was not reflected in the
amendments adopted by Parliament.

Parliament tabled eighteen amendmentsto the Commission’s proposal. Apart from Amendment 4,
the most important amendments were:

Amendment 9 deleting a provision allowing the Member States to authorise competent judicial
authoritiesto alter or terminate employment contracts during atransfer during insolvency to ensure
the survival of an undertaking;

Amendment 10 amended the Commission’ s alterations to Article4 of the Directive to ensure that
the empl oyees' representatives empowered to make agreementswith theemployer to alter theterms
and conditions of employment and to determine necessary dismissals are independent of the
employer;

Amendment 11 tightened the information and consultation provisions;

Amendment 12 provided that where aperson other than thetransferor or transfereetook the decision
leading tothetransfer, that person should providethetransferor and transferee with any information
in his possession allowing them to comply with their obligations under the Directive;

Amendment 15 provided that when implementing the Directive, the Member States should prohibit
any discrimination based on race, sex, age, disability, sexual orientation, colour, religion or
nationality; and

Amendment 19 provided that the Member States shall take the necessary steps to prohibit the
fraudulent use of insolvency proceedings.

133 Resolution on the proposal for a Council Directive on the approximation of the laws of the Member States

relating to the safeguarding of employees' rightsin the event of transfers of undertakings, businesses or parts
of businesses, 18.1.1996, OJ C 32/96, p.80.
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Amendment Parliament Commission accepted™®® Council accepted
category submitted™
Partly Completely Partly Completely
A 7 1 5 1 4
7 2 1 0 1
C 4 1 3 1 0

The Council made substantial amendmentsto the Commission’samended proposal and deleted most
of Parliament’samendments. In particular, despitethe agreement reached between the Commission
and Parliament, the Council adopted a new definition of "transfer”" so that atransfer occurs where
there is a transfer of an economic entity which retains its identity; mere transfers of economic
activity are thus excluded. The Council also rejected Amendments 10, 11, 12 and 15.

The amendments accepted by the Council were mostly confined to minor linguistic changes, such
as an amendment to Article 3(1) which emphasised that the transferee and transferor were jointly
and severadly liable in respect of obligations arising from employment contracts. The Council

accepted the deletion of a provision (Amendment 9) permitting the Member States to confer on a
competent judicial authority the power to alter or terminate contracts of employment in the event
of atransfer effected upon insolvency which, as the Commission had pointed out, would have
caused problemsfor certain national legal systems which do not provide for courtsto exercisethis
type of power. Moreover, the Council also accepted Amendment 19 prohibiting the misuse of

Insolvency proceedings so as to deprive employees of their rights under the Directive.

Parliament’ s Impact

Parliament had almost no impact on this Directive. Even though the Commission and Parliament
were able to reach agreement on the central issue of whether the concept of "transfer” should be
redefined, the Council overrode their wishes. The only significant change secured by Parliament
was the provision prohibiting fraudulent misuse of insolvency proceedings so as to deprive
employees of their rights.

138 | egislative Resolution embodying Parliament’s opinion on the proposal for a Council Directive on the
approximation of thelaws of the Member Statesrelating to the safeguarding of employees rightsin the event
of transfers of undertakings, businesses or parts of businesses, 16.1.1997, OJ C 33/97, p.81.
135 Amended proposal for aCouncil Directive amending Directive 77/187/EEC on the approximation of the laws
of the Member States relating to the safeguarding of employees rights in the event of transfers of
undertakings, businesses or parts of businesses, 24.2.1997, OJ C 124/97, p.48.
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4. Collective Redundancies

Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the M ember
States relating to collective redundancies'®

The Directive

This Directive consolidates Council Directive 75/129 on the approximation of the laws of the
Member Statesrel ating to collectiveredundanciesand all instrumentswhich subsequently amended
it**. No alterations, other than formal amendments made necessary by the process of codification
itself, were made to Directive 75/129.

Thelegal basisis Article 100 of the EC Treaty, which requires consultation of Parliament. Under
aninter-institutional agreement of 20 December 1994, Parliament, the Council and the Commission
agreed that an accel erated procedure should be used for codification measures®. This procedure,
whereby the Commission, Council and Parliament undertake not to introduce any substantive
changesto the acts to be codified, was applied to Directive 98/59.

Accordingly, Parliament approved the proposal without debate under Rule 99 of its Rules of
Procedure™®.

5. The Labour Market

Council Decision of 20 December 1996 setting up an Employment and Labour Market
Committee (97/16/EC)'**

The Decision

The Decision establishesan Employment and L abour Market Committeeto assist the Social Affairs
Council in carrying out its responsibilitiesin these fields. The Committee shall be responsible for
monitoring both employment trends in the Community and the Member States' employment and
labour market policies. It shall also facilitate the exchange of information and experience between
the Member States and with the Commission in these fields.

The Committee shall prepare reports and proposals for the Council concerning employment and
labour policy issues. It shall co-operate with other relevant bodies, especially the Economic Policy

136 0JL 225/98, p.16.
187 17.2.1975, OJL 48/75, p.29.

138 Inter-institutional Agreement of 20.12.1994 - Accelerated working method for official codification of

legislative texts, OJ C 293/95, p.2.
139 16.6.1998, 0J C 210/98, p.30.
140 0JL 6/97, p.32.
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Committee, and shall liaise with the Standing Committee on Employment. The Committee shall
consist of two representativesfrom each Member State and two representatives of the Commission.

Thelegal basis for the Decision was Article 145 of the EC Treaty, which requires consultation of
Parliament.

Parliament’ s Amendments

The Essen European Council agreed that the Member States should adopt multi-annual national
employment programmesreflecting common prioritiesand that the Council and Commission should
keep close track of employment trends, monitor national employment measures and promote the
mutual exchange of information and experience. To put these decisions into effect, the Social
Affairs Council established in March 1995 an ad hoc group of Directors-General representing
Ministriesof Employment which met in order to exchangeinformation on employment policiesand
which presented reports on employment to the Cannes and Madrid European councils. Most
Member Statesfelt that, in view of the importance of the Group’s task, it should be established on
apermanent basis. Accordingly, the Commission proposed the creation of apermanent Committee
to assist the Social Affairs Council in the implementation and development of the European
141

Employment Strategy™".

Parliament proposed three amendmentsto the Commission’s proposal, which sought to define more
precisely the scope of the Committee’s activity and to ensure that the Committee’s reports and
recommendations would be submitted to Parliament. All Parliament’s amendments were rejected
by the Council.

Amendment category Parliament submitted* Council accepted
Partly Completely
A 1 0 0
2 0 0
C 0 0 0

141

Committee, COM (96)0134, 27.3.1996.

142

European Commission, Proposal for a Council Decision setting upan Employment and Labour Market Policy

L egidlative Resol ution embodying Parliament’s opinion on the proposal for a Council Decision setting up an

employment and labour market policy committee, 24.10.1996, OJ C 347/96, p.149.
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Council Directive 97/74/EC of 15 December 1997 extending, to the United Kingdom of Great
Britain and Northern Ireland, Directive 94/95/EC on theestablishment of a European Works
Council or a procedurein Community-scale undertakings and Community-scale gr oups of
undertakings for the purposes of informing and consulting employees**®

The Directive

Withtheincorporation of the Agreement on Social Policy into the Treaty of Amsterdam, the United
Kingdom indicated that it wished to accept the application of the Directives already adopted under
the Agreement. Accordingly, this Directive extends the provisions of Directive 94/45/EC on
European Works Councils'* to the United Kingdom. The Directive provides for necessary
amendments to Directive 94/45, by increasing the members of the special negotiating body
established under that Directive by one and by giving the United Kingdom two years to bring into
force the necessary national laws to implement the Directive.

TheDirectivewasbased on Article 100 of the EC Treaty, which requires consultation of Parliament.

Parliament approved the proposal without comment®.

Council Decision of 23 February 1998 on Community activitiesconcer ninganalysis, r esear ch
and co-operation in the field of employment and the labour market (98/171/EC)**

The Decision

Decision 98/171/EC establishes Community activities concerning analysis, research and co-
operation between the Member States in the field of employment and the labour market from 1
January 1998 to 31 December 2000. In accordance with the guidelines agreed by the European
Council, these activities shall contribute to the development of a co-ordinated strategy for
employment by means of monitoring and support for actionscarried out in the Member States, with
due regard for the Member States' responsibilities in this field. These activities shall aim at
fostering co-operation, identifying best practices, promoting exchanges of information and
experience and developing an active information policy.

To this end, these activities shall develop an integrated approach, in co-operation with the agents
concerned, including the socia partners, at the appropriate level in the Member States through
certain implementing measures, namely: devel oping the survey, analysis, research and monitoring
of employment policies; promoting exchanges of information and best practice; and disseminating

143 0JL 10/98, p.22.

144 0JL 254/94, p.64.

145 19.11.1997, 0J C 371/97, p.74.
146 0JL 63/98, p.26.
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theresultsof initiatives undertaken and other relevant information. The Commission shall promote
inparticul ar theidentification and dissemination of measureswhich assist groupsespecially affected
by unemployment, such as the young, women, the old and the long-term unemployed.

Article4 providesthat the Commission and Member States shall ensurethat measuresimplemented
under this Decision and other relevant Community programmes are consistent and complementary.
Article5 providesthat activities open to participation by the states of the European Economic Area,
theassociated countriesof central and eastern Europe, Cyprus, Mataand the Union’sMediterranean
partners shall be defined in the context of the Union’s relations with those countries.

Implementation is placed in the hands of the Commission, which shall be assisted by a Committee
composed of representatives of the Member States. The Committee shall deliver opinions on
general guidelines for the Community activities covered by the Decision and on the annua work
programme and financia breakdown relating to these activities, as well as on detailed rules for
selecting activities to be supported, monitoring criteria and the dissemination of results. The
Commission shall establish the necessary links with the Employment and Labour Market
Committee and with the social partners. The Commission shall submit an interim report on the
results of activities to Parliament, the Council, the Economic and Socia Committee and the
Committee of the Regions by 31 December 1999 and afinal report by 31 December 2001.

Thelegal basisfor the Decision was Article 235 of the EC Treaty, which requires consultation of
Parliament.

Parliament’ s Amendments

In its Proposal, the Commission noted that the draft Decision formed part of the follow-up to the
employment strategy agreed at the Essen European Council*’. Although the Commission had been
undertaking initiatives concerning employment since the early 1980s, they were fragmented and
required greater financia support. ThisDecisionwasintended tofoster closer co-operation between
the Member States and the Commission concerning analysis, research and action with regard to
employment and the labour market, and to provide the Commission with the necessary legal basis
to pursue its activitiesin thisfield.

The Parliamentary Rapporteur, while welcoming the Commission’s proposal, suggested that it was
too closely linked to the conclusions of the Essen European Council and required amendment to
take account of subsequent developments™. Parliament’s eight amendments thus sought to bring
the draft Decision up to date by adding referencesto recent devel opments, such as the employment
strategies devel oped by the European Union. The amendments also sought to add greater detail to
certainprovisions, by, for example, specifying thegroupsespecially affected by unemployment who
required assistance. Moreover, the Rapporteur criticised the Commission for resorting to piecemeal

147 European Commission, Proposal for a Council Decisiononthe Commission’s activities of analysis, research,

co-operation and action in the field of employment, 13.6.1995, COM (95)0250.
148 Committee on Employment and Social Affairs, European Parliament (Rapporteur: Nikolaos Papakyriazis),
Report on the proposal for a Council Decision on the Commission’s activities of analysis, co-operation and
action in the field of employment, 16.4.1996, A4-0127/96.
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solutions concerning the involvement of third countries in Community programmes and called for
clarification of the financial and budgetary aspects of thisissue. Amendment 8 thus provided that
the cost of participation in employment activities by third countries should be covered by those
countries themselves, although the Community budgetary authority would be empowered to pay
a supplement to their contributions.

Amendment Parliament Commission accepted™™ Council accepted
category submitted™ Partly Completely Partly Completely
A 2 0 2 2 0

4 1 2 1 0
C 2 0 1 1 0

The Commission accepted five amendments in full and one in part. It rgjected an amendment
deleting areferencein therecitalsto Article 235 asthelegal basis and an amendment which would
haverequired the Commission to consult the budgetary authority before providing financial support
for the activities envisaged.

The Council substantially revised the Commission’s amended proposal so as to delete most of the
details; the Decision was thus framed in very general terms. Most of Parliament’s amendments,
which had added further detail totheoriginal proposal, werelost. Thereferenceto particular groups
especialy affected by unemployment survived, athough in an amended form. Parliament’s
amendment that third countries should bear the costs of participating in employment activitieswas
retained, but coupled with a provision that the cost could also be borne under the Community
budget headings covering implementation of the co-operation, associ ation or partnership agreements
with the countries concerned.

Parliament’ s Impact

Parliament had very little impact on this Decision. Of its eight amendments, only three minor
changesto thewording wereretained in the Decision. Parliament’samendment that third countries
should bear the cost of participation, while retained, was rendered nugatory by coupling it with the
provision that the cost could also be charged to the Community budget.

149 Legislative resolution embodying Parliament’s opinion on the proposal for a Council Decision on the

Commission’ sactivities of analysis, co-operation and action in the field of employment (Essen), 23.5.1996,
0J C 166/96, p.179.
150 Amended proposal for a Council Decision on Commission activities of analysis, research, co-operation and
action in the field of employment, 19.9.1996, OJ C 342/96, p.6.
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Council Decision of 19 May 1998 on measur es of financial assistance for innovative and job-
creating small and medium-sized enter prises (SMES) - thegrowth and employment initiative
(98/347/EC)™"

The Decision

Decision 8/347/EC establishes aprogramme of financial assistancefor innovatory and job-creating
small and medium-sized enterprises (SMES). This programme aimsto make finance more readily
available to SMEs with a view to facilitating and strengthening the establishment and growth of
innovative SMEs.

The programme consists of three complementary facilities. Thefirst isthe European Technology
Facility start-up facility, under which the Community shall provide risk-capital participation in
SMEs. Thiscapital will be made availablebothto SMEsduring their establishment and early stages
and to innovative SMEs by means of investments in specialised venture-capital funds. The
European Investment Fund (EIF) shall select, make and manage the investmentsin venture-capital
funds, working where appropriate with national schemes. The terms and conditions for
implementing the facility shall belaid down in aco-operation agreement with the Commission, set
outinoutlinein Annex |I. TheFund shall avoid duplicating existing initiatives and shall endeavour
to reduce the risk on venture-capital instruments.

The second facility is the Joint European Venture, under which the Community shall provide
financial contributions towards the essential expenses of establishing trans-national joint ventures
within the European Union. Applicationsfor contributions shall be channelled to the Commission
through anetwork of financial intermediaries; an outline for implementation isset out in Annex 1.

Thethird facility isthe SME guarantee facility, by which the Community shall provide finance to
cover the cost of guarantees and counter-guarantees issued by the EIF in order to encourage
increased lending to SMES which employ up to one hundred workers. The detailed terms and
conditions for implementing this facility shall be laid down in a co-operation agreement between
the Commission and the EIF, set out in outlinein Annex I11.

The Commission shall report annually to Parliament and the Council on theimplementation of the
Decision and its effects. Moreover, within two years of adoption of the Decision, the Commission
shall evaluate the programme, assessing its overall utilisation and its effect on employment.

Thelegal basisfor the Decision was Article 130(3) of the EC Treaty, which requires consultation
of Parliament.

Parliament’ s Amendments

As noted above, the Luxembourg Extraordinary Council on Employment had welcomed
Parliament’ scall to strengthen the budgetary resources avail able to support job-creating SMEs and
had called for new instruments to reinforce the EIF by opening arisk-capital window, supporting

11 0JL 155/98, p.43.
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thecreation of trans-national joint venturesand establishing aguaranteefundto facilitaterisk-taking
by institutions providing finance for SMEs. The Commission’s proposal was intended to provide
alegal basisfor these activities.

Parliament tabled sixteen amendments to the Commission’s proposal. The most notable
amendments were:

Amendment 18 which provided for part of the programme to be devoted to financing SMEsin the
areas of public health, education and culture;

Amendment 8 which stipul ated that the co-operation agreements between the Commission and the
ETF should take account of the need to ensure a wide dissemination of information about the
schemes, especially to women entrepreneurs;

Amendment 11 provided for afinal assessment of the effect of the programme on employment to
be made by an independent body;

Amendment 12 provided for therecycling of balancesarising from the operation of the programme;

Amendment 13 provided that the Commission should ensure that management fees and other
eligible expenditureincurred by the EIF are determined in accordance with market practiceand can
be debited to the appropriations devoted to the programme; and

Amendment 20 provided that the intermediary financial institutions should be selected in an open
and transparent manner, and where necessary by competitive tender.

Amendment Parliament submitted'>? Council accepted
category Partly Completely
A 7 1 0
3 0 0
C 6 1 0

The Council rglected all Parliament’s amendments, save for aminor alteration to the second recital
and Amendment 13 concerning management fees, which it adopted with the deletion of the
reference to "other eligible expenditure”.

152 | egidlative resolution embodying Parliament’s opinion on the proposal for a Council Decision on measures

of financial assistance for innovative and job-creating small and medium-sized enterprises (SMES) - the
Growth and Employment Initiative, 1.4.1998, OJ C 138/98, p.93.
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Parliament’ s Impact
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Parliament had a negligible impact on this Decision; the Council rejected fourteen out of sixteen
amendments. However, Parliament did secure the insertion of an Article concerning management
fees, which had not been envisaged in the Commission’s proposal.
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1. SOCIAL PROTECTION
1 Social Security

Council Regulation (EC) No 3095/95 of 22 December 1995 amending Regulation (EEC) No
1408/71 on the application of social security schemesto employed persons, to self-employed
per sons and to member s of their families moving within the Community, Regulation (EEC)
No 574/72 fixing the procedur e for implementing Regulation (EEC) No 1408/71, Regulation
(EEC) N0 1247/92 amending Regulation (EEC) No 1408/71 and Regulation (EEC) No 1945/93
amending Regulation (EEC) No 1247/92"°

The Regulation

Regulation 3095/95 makes a number of detailed amendments to Regulations 1408/71 and 574/72
and their amending Regulations to take account of changes in the laws of the Member States, of
bilateral agreements concluded between the Member States and to improve co-ordination between
the Member States. In particular:

anew Article 25(a) isadded to Regulation 1408/71 and three other Articlesare amended to provide
that the Member State paying unemployment benefits to a person resident in that State shall also
be entitled to make deductions from unemployment benefits to cover contributions in respect of
other social security benefitsin accordance with its national legislation;

Article 86 is amended to provide that where a person entitled has submitted a claim for family
benefits to a Member State which is not competent, the date on which that application was
submitted shall be considered as the date of submission to the competent authority, provided that
anew application isin fact submitted to the competent State by the person entitled to do so within
one year of rejection of the application or cessation of payment of benefits; and

anew Article95(b) isinserted whichincorporatesall transitional provisionsconcerning specia non-
contributory benefits into Regulation 1408/71.

Parliament’ s Amendments

The Parliamentary Rapporteur noted that existing Community legislation on social security co-
ordination wasinadequatein several respects™. Ingeneral, therewasaneed to prevent the Member

18 0JL 335/95, p.1.

1% Committee on Employment and Social Affairs, European Parliament (Rapporteur: Ria Oomen-Ruitjen),
Report on the proposal for a Council Regulation (EC) amending Regulation (EC) No 1408/71 on the
application of social security schemesto employed persons, to self-empl oyed per sonsand to membersof their
families moving within the Community, Regulation (EEC) No 574/72 laying down the procedure for
implementing Regulation (EEC) No 1408/71, Regulation (EEC) No 1247/92 amending Regulation (EEC) No
1408/71 and Regulation (EEC) No 1945/93 amending Regulation (EEC) No 1247/92, 31.5.1995, A4-0107/95.
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States from manipulating national social security provisions to obtain an unfair competitive
advantage. Moreover, in view of the increasing number of skilled workers migrating to work in
other Member States, there was a particular need to co-ordinate supplementary social security
schemes. The scope of Regulation 1408/71 should also be extended to cover socia security
schemesfor civil servants. It was also necessary to amend Regulation 1408/71 to take account of
the special needs of frontier workers.

Parliament tabled seventeen amendments to the Commission’s proposal. The amendments:

altered thetitle of Regulation 1408/71 to take account of the fact that the other amendmentswould
extend the scope of the Regulation 1408/71 to all insured persons;

sought to bring early retirement schemes within the scope of Regulation 1408/71,;

made citizens of third countries and their families legally resident in a Member State eligible for
health care benefits in other Member States;

extended the scope of Regulation 1408/71 to civil servants,

provided that if a pensioner resident in a Member State other than the competent one travels
temporarily to the competent Member State, that State will assumethe costs of any medical benefits
provided to the pensioner;

provided that retired frontier workers and their families entitled to draw apension from the state of
employment should also be entitled to receive health care from that state;

encouraged co-operation between the Member States with aview to resolving the social security
problems of frontier workers; and

required the Commission to submit proposals for introducing a European health care card.

The legal basis was Article 235 of the EC Treaty, which requires consultation of Parliament.
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Amendment Parliament Commission accepted™>® Council accepted
category submitted™ Partly Completely Partly Completely
A 1 0 0 0 0

1 0 0 0 0
C 15 3 0 0 0

The Commission accepted three amendments in part, namely:

that members of a frontier worker’s family should be able to choose between receiving medical

treatment in the State of employment or the State of residence;

that personswho areinsured under the legislation of aMember State and members of their families
who reside with them should be entitled to receive medical treatment in another Member State,
regardless of their nationality; and

that retired frontier workers and their families should be able to receive medical treatment both in

their State of residence and in the State where the worker had been employed.

The Council rejected all of Parliament’samendments. Given that the Regulation wasintended only
to make a number of technical amendments to Regulations 1408/71 and 574/72, it is perhaps
unsurprising that Parliament’s attempt to make fundamental changes to Regulation 1408/71 was

rejected.

155

Regulation (EEC) No 1247/92, 13.6.1995, OJ C 166/95, p.24.

156

Legislative resolution embodying Parliament’s opinion on the proposal for a Council Regulation (EC)
amending Regulation (EEC) No 1408/71 on the application of social security schemesto employed persons,
to self-employed persons and to members of their families moving within the Community, Regulation (EEC)
No 574/72 laying down the procedure for implementing Regulation (EEC) No 1408/71, Regulation (EEC)
No 1247/92 amending Regulation (EEC) No 1408/71 and Regulation (EEC) No 1945/93 amending

Amended proposal for a Council Regulation amending Regulation (EEC) No 1408/71 on the application of
social security schemes to employed persons, to self-employed persons and to members of their families
moving within the Community, Regulation (EEC) No 574/72 laying down the procedure for implementing
Regulation (EEC) No 1408/71, Regulation (EEC) No 1247/92 amending Regulation (EEC) No 1408/71 and

Regulation (EEC) No 1945/93 amending Regulation (EEC) 1247/92, 28.6.1995, OJ C 242/95, p.7.
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Council Regulation (EC) No 3096/95 of 22 December 1995 amending Regulation (EEC) No
1408/71 on the application of social security schemesto employed persons, to self-employed
persons and to members of their families moving within the Community and Regulation
(EEC) No 574/72 laying down the procedure for implementing Regulation (EEC) No
1408/71%’

The Regulation

Regulation 3096/95 makes a number of detailed amendments to Regulations 1408/71 and 574/72
to take into account administrative, procedural and substantive amendmentsto national legislation
on socia security, to take account of certain bilateral agreements on social security concluded
between the Member States and to improve co-ordination. In particular, the Regulation amends
Article1(u)(i) of Regulation 1408/71 to provide that "adoption allowances" are excluded from the
term "family benefits'. A new Article 22(a) isinserted alowing seconded workers and members
of their families access to necessary health care during a stay for occupational purposes. The
Regulation goes on to make detailed changes to the definitions of certain benefits in particular
Member States.

Thelegal basis was Article 235 of the EC Treaty which requires consultation of Parliament.
Parliament’ s amendments

Although the Commission’s proposal waslargely limited to aseriesof technical amendments™®, the
Parliamentary Rapporteur argued that, in the light of the urgent need to improve co-ordination of
national social security schemes so as not to impede the functioning of the internal market, the
proposal should be substantially amended so as to bring within the scope of Regulation 1408/71
early retirement arrangements, safeguardsfor therightsof frontier workers, improved co-ordination
of medical assistance and the introduction of a European health care card™.

Parliament proposed eighteen amendments to the Commission’s proposal; all but one constituted
substantive changes (category C) to the proposed Regulation™®. The amendments included:

57 0J L 335/95, p.10.
158 European Commission Proposal for a Council Regulation (EC) amending Regulation (EC) No 1408/71 on
the application of social security schemesto employed persons, to self-empl oyed persons and to members of
their families moving within the Community and Regulation (EEC) No 574/72 laying down the procedur e for
implementing Regulation (EEC) No 1408/71, 14.7.1995, COM(95)0352.

19 committeeon Social Affairsand Employment, European Parliament (Rapporteur: Josu Jon Imaz San Miguel),
Report on the Commission proposal for a Council Regulation amending Regulation (EEC) No 1408/71 on
the application of social security schemesto employed persons, to self-employed persons and to members of
their families moving within the Community and Regulation (EEC) No 574/72 laying down the procedure for
implementing Regulation (EEC) No 1408/71, 15.11.1995, A4-0286/95.

160 | egislative Resolution of 29.11.1995, OJ C 339/95, p.20.
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widening the coverage of certain parts of Regulation 1408/71 to include the nationals of third
countries and their families legally resident in aMember State;

improving the entitlement of family members of frontier workersto benefitsin kind and of frontier
workers to sickness benefits, pensions and early retirement allowances;

improving the position of pensioners entitled to benefits in more then one Member State;

a requirement that the Commission should submit a proposal aimed at introducing a European
health care card from 1 January 1997,

and arequirement that the Commission submit a proposal amending Regulation 574/72 before 30
June 1996 so as to overcome the problems of cross-border movement and to create a genuine
internal market for workers.

The Commission and Council refused to adopt any of Parliament’s amendments.

Council Regulation (EC) No 1290/97 of 27 June 1997 amending Regulation (EEC) No 1408/71
on the application of social security schemesto employed persons, to self-employed persons
and to members of their families moving within the Community and Regulation (EEC) No
574/72 laying down the procedure for implementing Regulation (EEC) No 1408/71'

The Regulation

Regulation 1290/97 amends Regulations 1408/71 and 574/72 in order to take account of changes
in national legidation and to improve co-ordination of national social security systems. In
particular, the definition of "member of the family" is developed, civil servants, their family
members and survivors are brought within the scope of Regulation 1408/71, and persons staying
in aMember State other than the competent state in order to study or undergo vocational training
are permitted to claim sickness and maternity benefits. The Regulation introduces new provisions
concerning the simplification and expedition of administrative procedure in the framework of the
Telematicsin Socia Security programme(TESS), whichfacilitatesthe el ectronic exchange of social
security data. In particular, the Regulation provides that documents exchanged electronically will
be as acceptable as paper documents. The Regulation also amends Regulation 574/72 to provide
for the Member Statesto further the use of telematic servicesfor the exchange between institutions
of social security information and providesfor the establishment of aTechnical Commission ondata
processing.

Thelegal basis was Article 235 of the EC Treaty, which requires consultation of Parliament.

81 0JL 176/97, p.1.
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Parliament’ s amendments

Parliament adopted three amendments to the Commission’s proposal. Two amendments removed
aderogation which would have allowed the Netherlandsto apply to persons studying or undergoing
vocational training its social insurance scheme which requires such persons to be registered and
reimburses them on the basis of average cost paid in the form of a lump sum. Parliament also
amended the proposal so that nationals of third countrieslegally resident and insured in a Member
State would become entitled to urgently-required health care while in other Member States.

Amendment Parliament Commission accepted™® Council accepted
category submitted™ Partly Completely Partly Completely
A 1 0 1 0 1

0 0 0 0 0
C 2 1 1 0 1

Parliament’ s Impact

Although the Commission accepted Parliament’samendments, the Council rejected theamendment
concerning entitlement to health care of nationals from third countries. The Council accepted the
deletion of the derogation concerning the Netherlands but added a reference in the recitals that
provision should bemadefor atransitional period for dealingswith the Netherlandsto take account
of administrative difficulties which it might encounter.

162 L egidlative Resolution embodying Parliament’s opinion on the proposal for a Council Regulation amending
Regulation (EEC) 1408/71 on the application of socia security schemes to employed persons, to self-
employed persons and to members of their families moving within the Community and Regulation (EEC)
574/72 laying down the procedure for implementing Regulation (EEC) 1408/71, 28.5.1997, OJ C 182/97,
p.59.

163 Amended proposal for a Council Regulation (EC) amending Regulation (EEC) 1408/71 on the application
of social security schemesto employed persons, to self-employed persons and to members of their families
moving within the Community and Regulation 574/72 laying down the procedure for implementing
Regulation (EEC) 1408/71, 5.6.1997, OJ C 245/97, p.13.
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Council Regulation (EC) No 1223/98 of 4 June 1998 amending Regulation (EEC) No 1408/71
on the application of social security schemesto employed persons, to self-employed persons
and to members of their families moving within the Community and Regulation (EEC) No
574/72 laying down the procedure for implementing Regulation (EEC) No 1408/71'%

The Regulation

Regulation 1223/98 makes a number of detailed amendments to Regulations 1408/71 and 574/72
to take account of changesto national legislation concerning social security and the conclusion of
several bilateral conventions between the Member States. In particular, Section D of Annex VI of
Regulation 1408/71 concerning Spainisamended to bring the cal cul ation of basic pension amounts
into line with the judgment of the European Court of Justice in Nieto'®. Moreover, necessary
amendments are made in the light of previous amendments made to Regulation 574/92 by
Regul ation 3095/95 concerning the reimbursement of benefitsin kind provided under sickness and
maternity insurance to pensioners in a State in which they are not resident.

Thelegal basisis Article 235 of the EC Treaty, which requires consultation of Parliament.
Parliament’ s amendments

While welcoming the technical amendments proposed by the Commission, the Parliamentary
Rapporteur noted that Regulation 1408/71 contained two serious flaws'®. First, the Regulation did
not apply to nationals of the Member States who were not working nor to third-country nationals
resident in the Community unlessthey were membersof thefamily of anational of aMember State.
Second, the access of employed frontier workers to benefits was usualy conditional upon
agreements between the countries of employment and of residence, while retired frontier workers
were in general excluded from claiming benefitsin their country of employment.

Parliament adopted four amendments to the Commission’s proposal, of which three constituted
substantive changes (category C) to the proposed Regulation'®’. Amendment 2 extended the
application of Regulation 1408/71 to students, statel ess persons and refugees, to their families and
survivors resident within the Community and to persons not in employment. Amendment 3

164 0JL 168/98, p.1.

165 Case C-251/94, Nieto, (1996) ECR I-4187.
166 Committee on Social Affairs and Employment, European Parliament (Rapporteur: Ria Oomen-Ruitjen),
Report on the proposal for a Council Regulation (EC) amending Regulation (EEC) No 1408/71 on the
application of social security schemesto empl oyed per sons, to self-employed personsand to membersof their
families working within the Community and Regulation (EEC) No 574/72 laying down the procedure for
implementing Regulation No 1408/71, 9.2.1998, A4-0052/98.

167 L egidative resolution embodying Parliament’ s opinion onthe proposal for a Council Regulation amending
Regulation (EEC) No 1408/71 on the application of social security schemes to employed persons, to self-
employed persons and to members of their families working within the Community and Regulation (EEC)
No 574/72 laying down the procedure for implementing Regulation (EEC) No 1408/71, 30.4.1998, OJ
C 152/98, p.45.
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removed the requirement that access by frontier workersto social security benefitsin the competent
state should be conditional upon bilateral agreements and provided that unemployed frontier
workers should be entitled to sickness benefits in the country of employment, while Amendment
4 provided that retired frontier workersand their familiesand survivors should beentitled toreceive
benefits from the state in which they had worked.

The Commission and the Council refused to adopt any of Parliament’s amendments. As with
Regulations 3095/95 and 3096/95 above, sincethe Regulation wasintended only to effect anumber
of technical amendments to Regulations 1408/71 and 574/72, it was almost inevitable that
Parliament’ s efforts to make fundamental aterations to Regulation 1408/71 would fail.

2. Pensions

Council Directive98/49/EC of 29 June 1998 on safeguar dingthesupplementary pension rights
of employed and self-employed per sons moving within the Community*®

The Directive

Directive 98/49 isintended to protect the rights of members of supplementary pension schemesand
their dependantswho movefrom one Member Stateto another. Under Article4, the Member States
shall take the measures necessary to ensure that the vested pension rights of members of
supplementary pension schemeswho are no longer paying contributions because they have moved
to another Member State are preserved to the same extent as the rights of members who are no
longer paying contributions but who remain within the same Member State. Thus aworker who
ceases to make contributions to a supplementary pension scheme as aresult of moving to work in
another Member State shall not losetherightsalready acquired which hewould have preserved had
he merely changed employer within the same Member State. Article 5 provides that the Member
States shall ensurethat supplementary pension schemes make payment in other Member States, net
of tax and applicable transaction charges, of all benefits due under such schemes.

Article 6 deals with the position of posted workers. The Member States shall adopt measures to
enable posted workersto continueto make contributionsto supplementary pensionsschemesduring
the period of their posting in another Member State. Where a posted worker is contributing to a
supplementary pension schemein hishome state, he, and hisemployer, shall be exempted from any
obligation to make contributions to a supplementary pension scheme in another state.

Under Article 7, the Member States shall take measures to ensure that employers, trustees and
managers of supplementary pension schemes provide adequate information concerning pension
rights to scheme members when they move to another Member State.

Moreover, Article 8 provides that Article 6 may be made applicable only to postings commencing
after 25 July 2001. Article 9 provides that the Member States shall introduce measures into their
national legal systemsto enable personswho consider themselveswronged by failureto implement

18 0JL 209/98, p.46.
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the Directive to pursue their claim by judicial process after possible recourse to other competent
authorities. Article 10 provides for the Member States to bring into force the necessary national
lawsand regulations, or to ensurethat the social partners have concluded the necessary agreements,
within thirty-six months’ of the Directive entering into force and for the Member States to inform
the Commission by 25 January 2002 of thetext of these provisions; on the basis of thisinformation,
the Commission shall submit a report to Parliament, the Council and the Economic and Social
Committee within six years of the Directive's entry into force.

The lega basis for the Directive was Articles 51 and 235 of the EC Treaty, which require
consultation of Parliament.

Parliament’ s Amendments

In its proposal, the Commission noted that it was essential that any worker exercising his right to
free movement should be able to take up work in another Member State without losing hisright to
benefits under asupplementary pension scheme'®. However, given the diversity of supplementary
pension schemes and the fact that employers in many Member States were not legally required to
establish these schemes, it was necessary for any Community measure aimed at improving security
for migrant workers to allow the Member States as much flexibility as possible.

The Parliamentary Rapporteur noted that the proposed Directive was unambitious and that many
problemsassoci ated with supplementary pensions, such asdiffering national approachesto taxation
of pensions, had not been addressed'”®. There was nevertheless a consensus that the Directive
should be adopted as soon as possible, as it would set a precedent for Community regulation of
supplementary pension schemes; if the Member Statesfailed to remove the remaining obstacles to
free movement connected with supplementary pension schemes, further Community legislative
measures would be necessary.

Parliament tabled eighteen amendmentsto the draft Directive. These amendmentswerein general
intended to clarify certain pointsin the Commission’s proposal rather than to modify it. However,
Amendments 4 and 5 drew attention to the need for further Community action in this field,
Amendment 16 provided that the Member States should avoid double taxation of pensions and
Amendment 17 shortened the period for submission of the Commission’sreport onimplementation
from six to four years.

169 European Commission, Proposal for a Council Directive on safeguarding the supplementary pension rights

of employed and self-employed persons moving within the European Union, 8.10.1997, COM (97)0486.
170 Committeeon Employment and Social Affairs, European Parliament (Rapporteur: Harald Ettl), Report on the
proposal for a Council Directive on safeguarding the supplementary pension rights of employed and self-
employed persons moving within the European Union, 20.4.1998, A4-0134/98.
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Amendment Parliament Commission accepted'’ Council accepted
category submittedt™ Partly Completely Partly Completely
A 16 2 8 4 0

2 0 1 0 0
C 0 0 0 0 0

The Commission noted that it could accept the maj ority of the amendments proposed by Parliament
asthey would clarify the Directive'”. For example, the Commission accepted that a reference to
invalidity, retirement or survivors benefits should beincluded in thedefinition of pensionrightsand
that the definition of supplementary pensions should refer to benefits intended to supplement or
replace those provided by schemes covered by Regulation 1408/71 rather than those provided by
statutory social security schemes. Moreover, the Commission accepted theamendments concerning
the need for further action on supplementary pensions and the reduction in the time limit for
submission of thereport onimplementation but rejected theamendment referring to doubl etaxation.

The Council, however, rejected all but four of Parliament’s amendments. It accepted only that a
referenceto the promotion of freedom of movement of the employed and self-employed should be
included in Article 1 and that references to members of the families of pensioners and their
survivors should be replaced with references to "others holding entitlement under such [pension]
schemes' or similar phrases.

Parliament’ s Impact

Parliament had almost no impact whatever upon this Directive. Although Parliament’s objectives
were modest, the Council was willing only to accept the addition of a clearer reference to the
objective of the Directive and one linguistic amendment. Parliament’s attempts to add recitals
calling for further action on supplementary pensions and to require quicker preparation of thereport
on implementation were rebuffed.

i Legislative resolution embodying Parliament’s opinion on the proposal for a Council Directive on

safeguarding the supplementary pension rights of employed and self-employed persons moving within the
European Union, 30.4.1998, OJ C 152/98, p.65.
172 Amended proposal for a Council Directive on safeguarding the supplementary pension rights of employed
and self-employed persons moving within the European Union, 27.5.1998, OJ C 205/98, p.11.
173 European Commission, Amended proposal for a Council Directive on safeguarding the supplementary
pension rights of employed and self-employed persons moving within the European Union, 27.5.1998,
COM(98)0325.
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I1V. LIVING AND WORKING CONDITIONS
1. Parental leave

Council Directive 96/34/EC of 3 June 1996 on the framework agreement on parental leave
concluded by UNICE, CEEP and the ETUC'"

The Directive

Directive 96/34 puts into effect the annexed Framework Agreement between UNICE (Union of
Industries of the European Community, representing private sector employers), CEEP (European
Centreof Public Enterprises, representing public sector employers) and the ETUC (European Trade
Union Confederation) on parental leave. The Member States shall ensure either that they bring into
force laws necessary to comply with the Framework Agreement or that management and |abour
have introduced the necessary measures by agreement by 3 June 1998; the Member States are
allowed an additional period of one year in the event of special difficulties or implementation by
means of collective agreement.

The Framework Agreement gives men and women an individual right to at least three months
parental leave on the birth or adoption of achild. Theleaveis non-transferable and shall be taken
before the child is eight years old. The Member States are permitted, when implementing the
Agreement, to authorise special arrangements to meet the operational and organisational
requirements of small undertakings. Moreover, the Agreement provides for the introduction of
measures to allow workers to take time off work for urgent family reasonsin cases of sickness or
accident which make the immediate presence of the worker essential. The Member States may
introduce more favourabl e provisions than those contained in the Agreement.

Parliament’ s Impact

In its proposal, the Commission noted that it had previously submitted a proposal for a Directive
on parental leave on the basis of Article 100 but it had become clear that such a proposal would be
unable to obtain the necessary unanimity in the Council*”. Accordingly, the Commission had
initiated consultations under Article 3 of the Agreement on Social Policy with UNICE, CEEP and
the ETUC, who had concluded the Framework Agreement and asked for it to be implemented by
means of a Council decision on a proposal from the Commission in accordance with Article 4(2)
of the Agreement on Socia Policy. Article4(2) doesnot providefor consultation of the Parliament.
The Commission noted, however, that it had kept Parliament informed about the various phases of
consultation of the social partners and would forward the proposal to Parliament so that it could
deliver its opinion to the Commission and Council if it so wished.

17 Council Directive 96/34/EC of 3.6.1996, OJ L 145/96, p.4.

17 European Commission, Proposal for a Council Directive on the framework agreement on parental leave

concluded by UNICE, CEEP and the ETUC, 31.1.1996, COM (96)0026.
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The Parliamentary Rapporteur protested that the procedure under Article 4(2) of the Agreement on
Socia Policy, whereby Parliament had been unable to give any assessment of the Framework
Agreement until after itsconclusion, reduced Parliament to an onlooker'™. Parliament’s Resolution
on the proposal supported the Framework Agreement as a fundamental breakthrough in an
important aspect of equal opportunitiespolicy'”’. However, the Resolution drew attentionto certain
issues not adequately covered by the Framework Agreement as it stood: guaranteed sufficient
financial support during parental |eave; extension of rights at work to the period in which parental
leave was taken; the temporary replacement of workers on leave; and the right to social security
benefits during parental leave. Moreover, the Resolution noted that Parliament should play an
active role in the adoption of the decision implementing the Framework Agreement, as with any
other legislative procedure laid down inthe Treaties, and called for aninter-institutional agreement
on the joint arrangements for the application of the Agreement on Social Policy.

The Framework Agreement was adopted by the Council without amendment.

Council Directive 97/75/EC of 15 December 1997 amending and extending, to the United
Kingdom of Great Britain and Northern Ireland, Directive 96/34/EC on the framework
agreement on parental leave concluded by UNICE, CEEP and the ETUC'"®

The Directive

Withtheincorporation of the Agreement on Social Policy into the Treaty of Amsterdam, the United
Kingdom indicated that it wished to accept the Directives already adopted under the Agreement.
Accordingly, thisDirective extended the provisions of the Framework Agreement on parental leave
to the United Kingdom. It also provides that the United Kingdom shall take the necessary
implementing measures by 15 December 1999.

TheDirectivewasbased on Article 100 of the EC Treaty, which requires consultation of Parliament.

Parliament approved the proposal without comment™”.

176 Ccommitteeon Social Affairsand Employment, European Parliament (Rapporteur: Anne-Karin Glase), Report

on the Commission proposal for a Council Directive on the Framework Agreement concluded by UNICE,
CEEP and the ETUC on parental leave, 29.2.1996, A4-0064/96.

17" Resolution on the Commission proposal for aCouncil Directive on the Framework Agreement concluded by

UNICE, CEEP and the ETUC on parental |eave, 14.3.1996, OJ C 96/96, p.284.
178 0JL 10/98, p.24.
179 19 November 1997, OJ C 371/97, p.74.

79 PE 168.261



"Impact of the work of the European Parliament ..."

2. Part-time Work

Council Directive 97/81/EC of 15 December 1997 concer ning the Framewor k Agreement on
part-time work concluded by UNICE, CEEP and the ETUC™®

The Directive

In 1990, the Commission had presented three proposalsfor Directives on various forms of atypical
work as part of its action programme to implement the 1989 Community Charter of the
Fundamental Social Rights of Workers. The Council had adopted only the Directive concerning
the health and safety of temporary workers'™ and declared in October 1994 that there was no
possibility of achieving unanimity on the other proposals. Accordingly in September 1995 the
Commission had initiated the procedure under Article 3 of the Agreement on Social Policy which
led to the conclusion of an agreement on part-time work between the social partners.

The Directive puts into effect the annexed Framework Agreement concluded between UNICE,
CEEP and the ETUC on part-time work. It providesthat either the Member States shall bring into
forcethe laws necessary to comply with the Directive or that the social partners shall introduce the
necessary measures by agreement by 20 January 2000.

The Framework Agreement isintended to reduce discrimination against part-time workers and to
improvethe quaity of part-timework aswell asto facilitate the development of part-time work on
avoluntary basisand to contribute to the flexible organi sation of working timein away which takes
into account the needs of both employers and workers. The central provision of the Agreement is
that part-time workers shall not be treated less favourably than comparable full-time workers
concerning employment conditions solely because they work part-time unless different treatment
is justified on objective grounds. Where objective reasons for discrimination exist, national
arrangements can be put in place to make eligibility for certain conditions of employment subject
to a qualification based on period of service, time worked or earnings; such discriminatory
arrangements should be periodically reviewed. The Agreement also provides that the Member
States and/or the socia partners may, for objective reasons, exclude wholly or partly from the
Agreement part-time workers who work on a casua basis; such exclusions should be reviewed
periodically.

The Agreement further provides that the Member States should identify, review and, where
appropriate, eliminate legal or administrative obstacles to part-time work. The Agreement urges
employersto give consideration to requests by workersto transfer between full-time and part-time
employment and generaly to facilitate access to part-time work and appropriate training. The
Agreement also providesthat refusal by aworker to transfer between full-time and part-time work
should not in itself constitute avalid reason for termination of employment.

180 oL 14/98, p.9.

181 Directive 91/383/EEC supplementing the measures to encourage improvements in the safety and health at
work of workerswith afixed-duration employment relationship or atemporary employment relationship, OJ

L 206/91, p.19.
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Parliament’ s Impact

Parliament’sResol ution ontheproposal for aDirective approved the principleof non-discrimination
against part-time workers but expressed serious reservations about the scope of the Agreement and
the exceptions provided to the general principle of non-discrimination'®. Parliament argued that
the Agreement should not be confined to part-time work but should cover all forms of atypical
employment. Moreover, Parliament noted that the Agreement excluded social security issuesand
thus fell short of the requirements of International Labour Organisation Convention No. 175
concerning Part-Time Work. Parliament criticised the exceptions in the Agreement concerning
casual workers and discrimination based on " objective reasons" which would allow the creation of
thresholds on the basis of length of service, working time or salary and regretted that the Agreement
did not follow the example of ILO Convention 175 in explicitly prescribing the gradual reduction
of exceptions. In general, Parliament noted that the Agreement fell short of its purpose asit "does
not eliminate discrimination against part-time workers and does not make part-time work more
attractive".

The Resolution called on the Commission to adopt a modification to the Directive which would
requirethe Member States and socid partnersto forward to the Commission the reviews conducted
periodically to determine whether casua workers should continue to be excluded from the
Agreement. These reports should in particular identify which workers were excluded from the
principle of non-discrimination and the objective reasons for the exclusion. On the basis of these
reports, the Commission should submit an annual report to Parliament, the Economic and Social
Committee and the social partners enabling comparisonsto be drawn at the Community level. This
maodification was not accepted by the Council.

Parliament again deplored its effective exclusion from the legidative process when measures are
adopted under Article 4 of the Agreement on Social Policy. The Resolution noted that Parliament
regarded "its rights as being curtailed" by this procedure and expressed alarm at the incorporation
of this procedure into the Treaty of Amsterdam. Parliament urged that it should have the right of
co-decision under Articles 138 and 139 of the Treaty (formerly Articles 3 and 4 of the Agreement)
in away analogous to that enjoyed by the Council in the form of overall rejection or assent.

It hasbeen suggested that Parliament’sexclusion fromthelegid ative processin thiscase contributed
to the adoption of a poorly-drafted and vague measure; one commentator has noted "the content of
the Agreement has not been subject to the effective scrutiny of the Commission, Parliament or
Council. Each hasto consider the Agreement purely on atake-it-or-leave-it basis. 1t might also be
added that, had the Agreement been subject to the scrutiny of those who usually draft European
legislation then it might not have been so complicated or so vague. To alarge extent, legal effect
has been given to non-binding requests to think about doing things according to vague principles,
just as long as there is no reason for preferring not to do so"*®.

182 Resolution on the Commission proposal for a Council Directive concerning the Framework Agreement on

part-time work concluded by UNICE, CEEP and the ETUC, 19.11.1997, OJ C 371/97, p.60.

183 Jeffery, M., Not Really Going to Work? Of the Directive on Part-Time Work, "Atypical Work" and Attempts

to Regulate it, 27 (1998), Industrial Law Journal, 193.
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Council Directive 98/23/EC of 7 April 1998 extending Dir ective 97/81/EC on the framewor k
agreement on part-time work concluded by UNICE, CEEP and the ETUC to the United
Kingdom of Great Britain and Northern Ireland*®

The Directive

With theincorporation of the Agreement on Social Policy intothe Treaty of Amsterdam, the United
Kingdom indicated that it wished to accept the application of the Directives already adopted under
the Agreement. Accordingly, this Directive extends the provisions of Directive 97/81 on part-time
work to the United Kingdom. The Directive provides for the United Kingdom to enjoy the same
period for implementation as the other Member States by providing that the Directive shall be
implemented in the United Kingdom by 7 April 2000.

TheDirectivewasbased on Article 100 of the EC Treaty, which requires consultation of Parliament.

Parliament approved the proposal without comment™®,

18 0JL 131/98, p.10.
185 1.4.1998, 0J C 138/98, p.84.
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V. HEALTH AND SAFETY AT WORK
1 Use of work equipment

Council Directive 95/63/EC of 5 December 1995 amending Dir ective 89/655/EEC concer ning
the minimum safety and health requirementsfor the use of work equipment by workers at
work (second individual Directive within the meaning of Article 16(1) of Directive
89/391/EEC)™

The Directive

Directive 89/655™" had laid down general minimum health and safety requirements for the use of
work equipment. Article9(1) of the Directive provided that supplementary minimum requirements
applicableto specific typesof work equipment should be adopted by the Council in accordancewith
Article 118a. Moreover, Directive 92/57'% on the implementation of minimum health and safety
requirementsat temporary or mobile construction sitesprovided that certain minimum requirements
concerning on-site outdoor work stations would be specified in the Directive amending Directive
89/655. Directive 95/63 is thus intended to meet the requirements for further action provided for
in Directives 89/655 and 92/57.

Under Directive 89/655, all work equipment, defined asany machine, apparatus, tool or installation
used at work, provided to workersfor thefirst time after 31 December 1992 had to comply with any
applicable Community Directives and the detailed safety requirements set out in the Annex to the
Directive. Work equipment provided before 31 December 1992 had to comply with the minimum
safety requirements set out in the Annex by 31 December 1996.

The main amendments of Directive 95/63 areto introduce new Articles4(1)(c), 4(3), 4(a) and 5(a),
to modify the existing Annex and to add a fresh Annex Il. Under Article 4(1)(c), certain work
equipment specified in point 3 of Annex | shall, if provided to workers before 5 December 1998,
comply with the minimum safety requirementsset out in Annex | by no later than 5 December 2002.
The Directive inserts a new point 3 in Annex | which sets out minimum safety requirements for
mobile work equipment, whether or not self-propelled, and for work equipment for lifting loads.

Under Article4(3), the Member States shall, after consultation with both sides of industry and with
dueallowancefor national |egislationand/or practice, establish procedureswhereby alevel of safety
may be attained corresponding to the objectives set out in Annex 1. Annex Il establishes certain

18 0JL 335/95, p.28.
187 Council Directive 89/655 of 30.11.1989 concerning the minimum health and safety requirements for the use
of work equipment by workers at work (second individual Directive within the meaning of Article 16(1) of
Directive 89/391/EEC), OJ L 393/89, p.13.

188 Council Directive 92/57/EEC of 24.6.1992 ontheimplementation of minimum health and safety requirements
at temporary or mobile construction sites (eighth individual Directive within the meaning of Article 16(1) of
Directive 89/391/EEC), OJ L 245/92, p.6.
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broad provisions relating to all work equipment; work equipment must be installed, located and
used so asto reduce risks to users and other workers, erected and dismantled under safe conditions
and, where appropriate, protected agai nst the effectsof lightning. Moredetailed safety requirements
set out the use of mobile equipment, whether or not self-propelled and for equipment for lifting
loads.

Article 4(a) provides for the inspection of work equipment. Where the safety of work equipment
depends on the installation conditions, it shall be subject to inspection after installation before
entering service. Moreover, work equipment exposed to conditions which may cause dangerous
deterioration shall be subject to periodic inspection or special inspection each time an exceptional
incident has occurred which may jeopardise its safety.

Under Article 5(a), when applying minimum health and safety requirements, employers shall take
into account the posture and position of workers during work and ergonomic principles.

Article 6(2) broadens the existing requirement to inform workers by requiring that they be made
aware of dangers concerning work equipment in the work area even if they do not use such
equipment directly.

This Directive is based on Article 118a of the EC Treaty, which requires co-operation with
Parliament.

Parliament’ s amendments

In its Proposal, the Commission noted that the Directive had three aspects: to add additional

mi nimum requirementsto the existing Annex to Directive 89/655in order to improvetheinadequate

level of safety in respect of certain specific work equipment; to improve employers’ and workers’
practices relating to the use of work equipment by introducing both general rules and specific rules
for special cases; and to introduce a system of inspection for work equipment in order to enable
timely detection of dangerous deterioratfdnParliament welcomed the Proposal because it would
guarantee workers in all Member States a minimum level of protection against the risks of using
work equipment, ensure that production costs would not be distorted by excessive differences in
health and safety regulations and facilitate the movement of industrial equipment within the
Community. Thirty-five of the amendments consisted of detailed changes to the Annexes to the
Directive. The most important amendments were as follows:

Amendment 5 required all work equipment covered by Annex I(3) provided to workers before 31
December 1992 to be phased out by 31 December 2005;

Amendment 6 required consultation between employers and workers and provided that the
minimum requirements in all the Annexes, rather than only Annex II, should be respected;

189 European Commission, Proposal for a Council Directive amending Directive 89/655/EEC on the minimum

safety and health requirementsfor the use of work equipment by workers at work, 14.3.1994, COM (94)0056.
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Amendment 9 provided that work equipment exposed to conditions causing deterioration should
be subject not only to periodic inspection but also to testing where appropriate, to take account of
the effects of unexpected events;

Amendment 10 provided that working posture and position must be taken into account by
employerswhen applying minimum health and saf ety requirementsand beimproved in accordance
with ergonomic principles,

Amendments 11, 12 and 13 imposed more stringent requirements on employersto train and inform
their workers of hazards,

Amendment 36 required the keeping of detailed equipment inspection records; and

Amendments 41 and 43 enlarged the coverage of the Directive to cover all personsin the vicinity
of work equipment, and not only workers.

Amendment Parliament Commission accepted™™ Council accepted'*
category submitted*®
Partly Completely Partly Completely
A 19 5 6 8 1
13 2 5 5 1
C 13 3 5 3 0

The Commission noted that it had accepted those amendments concerning the provision of
information to workers and the purpose of certain prohibitions which had made the proposal more
precise. It also accepted the need to take into account ergonomic principles. The Commission
rejected the proposal that certain work equipment covered by Annex 1(3) should be scrapped by
2005. The Commission also rejected detailed amendments which would have imposed more
stringent requirements concerning the kickback of workpieces, the use of cartridge-operated fixing
tools and protection against agricultural vehiclesrolling over as they would, in the Commission’s
view, have entailed excessive cost.

The Council noted that its Common Position refl ected a compromise between the Commission and
anumber of del egationswhich wanted the Directive to be made much tougher and other del egations
which were opposed to this. Of the amendments noted above, 5, 6, 11, 36, 41 and 43 were rejected

190 L egidlative Resolution embodying Parliament’s opinion on the Proposal for a Council Directive amending

Directive 89/655 (EEC) on the minimum safety and health requirements for the use of work equipment by
workers at work, 17.2.1995, OJ C 56/95, p.165.
191 Amended proposal for a Council Directive anending Directive 89/655 (EEC) on the minimum safety and
health requirements for the use of work equipment by workers at work, 27.6.1995, OJ C 246/95, p.3.

192 common Position (EC) 18/95 adopted by the Council with aview to adopting Council Directive 95/../EC
amending Directive 89/655 (EEC) on the minimum safety and health requirements for the use of work
equipment by workers at work, 24.7.1995, OJ C 281/95, p.41.
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by both Commission and Council. Both Commission and Council accepted amendments 9 and 10.

However, amendment 10 was modified to remove the requirement for employers to "improve"

workers’ posture. While the Commission accepted amendments 12 and 13, the Council conflated
them into a single provision and removed the reference to training. The Council also rejected
entirely parts of the proposed Annex | dealing with certain types of work equipment, such as wood-
working and allied machinery presses and bolt firing tools, so that Annex | was limited to mobile
work equipment and work equipment for lifting loads. Moreover, to accommodate certain
delegations which were opposed to the adoption of Annex Il which contained provisions concerning
the use of certain work equipment, the Council deleted much of the proposed Annex and made its
provisions more general.

Amendment Parliament Commission accepted™” Council accepted
category submitted™ Partly Completely Partly Completely
A 5 3 0 0 0

5 3 0 0 0
C 0 0 0 0 0

At second reading, Parliament sought to introduce a number of linguistic refinements and to make
certain detailed alterations to the Annexes. In particular, Parliament sought to restore points 2.6 to
2.9 of Annex Il, concerning minimum requirements for mobile equipment, and point 3.2.7
concerning monitoring of equipment for lifting non-guided loads, which had been deleted by the
Council. These amendments were among the four amendments rejected by the Commission, which
argued that these points were already adequately covered elsewhere in the Annexes. The
Commission accepted that the remaining amendments, with some redrafting, clarified the proposal.
The Council rejected all the proposed amendments.

Parliament's impact

Eighteen amendments proposed by Parliament were reflected in the Directive. The most important
changes were: the introduction of the reference to ergonomics, which had not been contemplated
in the original proposal; the introduction of a requirement to test, as well as to inspect, work
equipment liable to deterioration; and the requirement that workers must be made aware of dangers
relevant to them and of changes affecting work equipment in their work area. Moreover, Parliament
also succeeded in making some of the detailed provisions in the Annexes more stringent; for
example, while the Commission had proposed that point 3.2.5 in Annex | should require work
equipment for use at night to be equipped with lighting appropriate for the work to be carried out,
Parliament's amendment provided that the lighting "must ensure sufficient safety for workers".

198 Decision on the Common Position adopted by the Council with aview to the adoption of a Council Directive

amending Directive 89/655 (EEC) on the minimum safety and health requirements for the use of work
equipment by workers at work, 15.11.1995, OJ C 323/95, p.38.
1% European Commission, Re-examined proposal for a Council Directive amending Directive 89/655/EEC on
the minimum safety and health requirements for the use of work equipment by workers at work, 4.12.1995,
COM(95)0642.
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2. Exposureto carcinogens

Council Directive97/42/EC of 27 June 1997 amendingfor thefirst timeDirective 90/394/EEC
on the protection of workersfrom therisksrelated to exposureto car cinogensat work (Sixth
individual Directive within the meaning of Article 16 (1) of Directive 89/391/EEC)'*

The Directive

Directive 90/394'° had stipulated that employers must ensure that the level of exposure of workers
to carcinogenswas reduced to aslow alevel astechnically possible and envisaged that limit values
would subsequently be established for specific carcinogens. Directive 97/42 amends Directive
90/394 so as to set a limit value for exposure to benzene of 1 ppm during an eight hour period.
Moreover, the coverage of Directive 90/394 is extended by the removal of a wide range of
exclusions concerning medicines, cosmetics, waste, pesticides, munitions and explosives and
foodstuffs. Directive 97/42 introduces the concept of "limit value" for occupational exposure to
carcinogens, which is defined as the limit on concentration of a carcinogen in the air within the
breathing zone of aworker during a specified period. Directive 97/42 aso providesthat Directive
90/394 shall apply to asbestos and vinyl chloride monomer, which are dealt with by specific
Directives, when the provisions of Directive 90/394 are more favourable to health and safety at
work. Directive 97/42 provides that when assessing risk account shall be taken of all forms of
exposure to carcinogens, including absorption through the skin. Finally, the Directive corrects
certain textual mistakes which had caused difficulties when trandlating the Directive into certain
languages so asto provide protection agai nst exposureto polycyclic aromatic hydrocarbons (PAHS).

The Directive is based on Article 118a of the EC Treaty, which requires co-operation with
Parliament.

Parliament’ s Amendments

The Commission’s proposal noted that the purpose of the draft Directive was to introduce a limit
valuefor occupational exposure to benzene, to remove anumber of exclusionsin Directive 90/394

and to improve wording which had caused difficulty in translation'”’.

Parliament tabled sixteen amendments to the proposal, of which eleven were amendments to the
recitals. The amendments to the recitals called for, inter alia, the Commission to draw up a plan
for setting limit values as soon as possiblefor the other substanceslisted as carcinogensin Directive
67/548, for the Commission to set limit values for arsenic as soon as possible and for companies
wherecarcinogenswere present intheworkplaceto provethat they regularly informed their workers
of therisk of exposure. The amendments to the operative clauses of the Directive:

% Council Directive 97/42/EC of 27.6.1997, OJ L 179/97, p.4.

1% Council Directive 90/394/EEC of 28.6.1990, OJ L 196/90, p.1.

197 European Commission, Proposal for a Council Directive amending for the first time Directive 90/394/EEC
on the protection of workers from the risks related to exposure to carcinogens at work, 13.9.1995,

COM(95)0425.
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amended the definition of "limit value" by providing that the concentration of carcinogen must be
measured in relation to an "appropriate reference period”, and defined "breathing space” to make
clear whether, in the case of workers wearing respirators, it referred to air inside or outside the
respirator;

added a definition of biological limit value;

provided for the introduction of a uniform procedure for measuring benzenein the air;

and deleted provisions allowing for atransitional period for certain types of undertaking.

Amendment Parliament Commission accepted"” Council accepted®
category submitted'®®
Partly Completely Partly Completely
A 8 0 5 1 3
4 0 2 0 0
C 4 0 1 1 0

Parliament’s attempt to add recitals calling for further action in this area was largely rejected; the
proposed recitals calling for the Commission to set limit values for other carcinogens and for
companies regularly to inform workers of risks were rejected by both Commission and Council.
The Council also rejected the proposed definition of "breathing zone", which had been accepted by
the Commission, but accepted the introduction of an "appropriate reference period" in the definition
of "limit value". The intoduction of the concept of "biological limit value" was accepted by the
Commission but rejected by the Council on the ground of complexity. The amendments deleting
provision for a transitional period were also rejected.

At second reading, Parliament retabled ten of the amendments proposed at first reading, including
the amendments to the recitals concerning the need to set limit values for other carcinogens and
arsenic, the definitions of "breathing zone" and "biological limit value”, the introduction of a
uniform measuring procedure and the deletion of transitional measures.

198 L egidlative Resol ution embodying Parliament’s opinion on the proposal for a Council Directive amending for

the first time Directive 90/394/EEC on the protection of workers from the risks related to exposure to
carcinogens at work, 20.6.1996, OJ C 198/96, p.185.
199 European Commission, Opinion on the amendments proposed by the European Parliament to the proposal
for a Council Directive on the protection of workers from the risks related to exposure to carcinogens at
work, 24.7.1996, COM (96)0414.

20 common Position No 3/97 adopted on 2.12.1996 with aview to adopting Council Directive 97/../EC of...1997
amending for the first time Directive 90/394/EEC on the protection of workers from the risks related to
exposure to carcinogens at work, OJ C 6/97, p.15.
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Amendment Parliament Commission accepted?® Council accepted
category submitted™*
Partly Completely Partly Completely
A 4 0 0 0 0
5 0 1 0 0
C 2 0 0 0 0

The Commission accepted only oneamendment proposed at second reading, which brought forward
the date by which Member States must bring into force the provisions necessary to comply with the
Directive; this amendment was rejected by the Council. The Commission noted that those
amendments seeking to broaden the recitals to other matters such as arsenic gave rise to no legal
follow-up in the text. The Commission pointed out that the proposed definition of breathing zone
would conflict with terminology already internationally accepted. Turningto the proposed deletion
of transitional measures, the Commission noted that as some Member States currently applied
higher limits than those in the Directive it was reasonabl e to allow time for adaptation. Asfor the
introduction of auniform measuring procedure for benzene, the Commission noted that no method
was currently accepted in all Member States; while the Commission was willing to investigate the
possibility of asingle method of analysis, it could not present proposals immediately.

Parliament’ s Impact

Parliament’s impact was very limited. Of sixteen amendments, only five were adopted. Two were
minor linguistic changes to the recitals. Two more were deletions of provisions concerning the
transitional measures, which Parliament proposed because it hoped to delete ttienaians
measures entirely; the impact of these amendments was nullified when the transitional measures
were left in pace. However, Parliament did secure thetamidof an "appropriate reference period”

in the definition of "limit value".

21 Decision on the common position adopted by the Council with a view to adopting a Council Directive

amending for the first time Directive 90/394/EEC on the protection of workers from the risks related to
exposure to carcinogens at work, 9.4.1997, OJ C 132/97, p.79.
202 European Commission, Re-examined proposal for a Council Directive amending for the first time Directive
90/394/EEC on the protection of workers from the risks related to exposure to carcinogens at work,
28.4.1997, COM(97)0191.

90 PE 168.261



"Impact of the work of the European Parliament ..."

3. Exposur eto chemical agents at work

Council Directive 98/24/EC of 7 April 1998 on the protection of the health and safety of
workers from therisksrelated to chemical agents at work (fourteenth individual Directive
within the meaning of Article 16(1) of Directive 89/391/EEC)**

The Directive

23 0JL 131/98, p.11.
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Directive 98/24 lays down minimum requirements for the protection of workersfrom risksto their
health and saf ety arising from exposure to hazardous chemical agents during work. The Directive
defines "hazardous chemical agent” broadly to encompass any chemical agent meeting the criteria
for classification as a dangerous substance set out in Annex VI to Directive 67/548/EEC?™, any
chemical agent meeting the criteriafor classification asadangerous preparation set out in Directive
88/379/EEC* and any chemical agent which because of its physico-chemical, chemical or
toxicological properties and the way it is used or is present in the workplace may present arisk to
the health and safety of workers.

Article 3 sets out the procedure for establishing appropriate levels of exposure to hazardous
chemicals. The Commission shall evaluate the rel ationship between the health effects of hazardous
chemicalsand thelevel of occupational exposure. On the basis of this evaluation, the Commission
shall propose an indicative occupational exposure limit value, which is defined as the limit of the
time-weighted average of the concentration of the chemical in the air within the breathing zone of
aworker during a specified period. This limit value shall be established in accordance with the
procedureset outin Article 17 of Directive89/391/EEC, namely by the Commission acting together
with acommittee of representatives of the Member Stateswith reference to the Council in the case
of disagreement®®. For chemical agents for which an indicative occupational exposure limit value
has been set, the Member States shall establish anational occupational exposure limit value taking
into account the Community limit value.

In accordance with the procedure set out in Article 118aof the EC Treaty, the Community may also
establish binding occupational exposure limit values which shall form Annex | to the Directive.
When setting these limit values, account shall be taken of feasibility factors while maintaining the
aim of protecting workers health. Inthese cases, the Member States shall establish national binding
occupational limit values which do not exceed the Community limit value. Using the same
procedure, the Community and Member States may also adopt binding biological limit values, that
isthe concentration in the human body of the relevant agent. These limit values shall form Annex
[l to the Directive.

Articles4to 8 impose anumber of obligationsupon employers. Article4 dealswith the procedures
for assessing the risk of exposure to hazardous chemicals. An employer must determine whether
any hazardous chemical agents are present in the workplace and, if so, assess any risk to the health
and safety of workers from these chemicals, taking into account their hazardous properties,
information on health and safety provided by the supplier, thelevel, type and duration of exposure,
the circumstances of work, any occupational exposure limit values or biological limit values
established by the Member State in question, the effect of preventive measurestaken or to be taken
and the results of any health surveillance undertaken. The employer must hold a risk assessment
meeting the requirements of Article 9 of Directive 89/391/EEC and shall identify which measures

204 Council Directive 67/548/EEC of 27.6.1967 on the approximation of laws, regulations and administrative

provisions relating to the classification, packaging and labelling of dangerous substances, OJL 196/67, p.1.
205 Council Directive 88/379/EEC of 7.6.1988 on the approximation of the laws, regulations and administrative
procedures of the Member States relating to the classification, packaging and labelling of dangerous
preparations, OJ L 187/88, p.14.
26 Council Directive 89/391/EEC of 12.6.1989 on theintroduction of measures concerning the safety and health
of workers, OJL 183/89, p.1.
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have been taken in accordance with Articles 5 and 6 of Directive 98/24/EC. The risk assessment
shall be kept up-to-date and new activitiesinvolving hazardous chemical s shall not commence until
arisk assessment has been completed.

Article 5 sets out the general principlesfor preventing risks and applying the Directive. Article5
providesthat in carrying out his obligation to ensure the health and safety of workers, the employer
shall take the necessary preventive measures set out in Article 6(1) and 6(2) of Directive
89/391L/EEC. Moreover, Article 5(2) setsout further specific measureswhich employers shall take
concerning hazardous chemicals. Risksto health and safety shall beeliminated or reduced in several
ways. the design and organisation of systems of work; the provision of suitable equipment and
mai ntenance procedures; the reduction to aminimum level of the number of workers exposed; the
reduction to a minimum level of the duration and intensity of exposure; appropriate hygiene
measures; the reduction to a minimum level of the quantity of chemical agents present; and the
establishment of suitable working procedures. Article 5(4) provides that where arisk assessment
demonstrates that a hazardous chemical posesonly aslight risk to health and safety in the quantity
inwhichitisused intheworkplace and the measures set out in Article 5 are sufficient to reduce that
risk, the employer need not take further action. Where, however, thisis not the case, Articles 6, 7
and 10 apply.

Article 6 sets out specific protection and prevention measures. It places a general duty on the
employer to ensure that the risk from hazardous chemical agents is eliminated or reduced to a
minimum. If possible, the employer shall replace hazardous chemical agentswith agentswhich are
not hazardous or less hazardous. Where the nature of the activity renders substitution of the
hazardous chemical impossible, the employer shall reduce the risk to workers to a minimum by
employing work processes, equipment and materials which minimise the release of hazardous
chemicals, by implementing collective protection measures, such as adequate ventilation, at the
source of therisk and by implementing individual protection measures, such as personal protective
equipment. Unless he can clearly demonstrate that he has achieved adequate safety levels, the
employer shall measure regularly the levels of hazardous chemical agentsin the workplace. The
employer shall take these resultsinto account when fulfilling hisobligationsunder Article4. When
anationa occupational exposure limit valueis exceeded, the employer shall take immediate steps
to remedy the situation. Moreover, the employer shall take appropriate precautions against hazards
arising from the physico-chemical properties of chemicals and, in particular, shall prevent the
concentration of inflammable or unstabl e substances, guard against factors which may cause fires
or explosions and take steps to mitigate the effects on workers of fires or explosions.

Under Article 7, the employer shall establish procedures to respond to accidents, incidents and
emergencies involving hazardous chemicals. In particular, only workers who are essential for
performing repairs shall be permitted to work in an affected area; these workers must be provided
with appropriate protective equipment. Moreover, the employer shall provide the communication
systemsnecessary to facilitate an appropriate responseto accidentsand emergencies. Theemployer
shall ensure that information on emergency arrangements concerning hazardous chemicals is
available.

Article8 dealswithinformation and training for workers. Theemployer shall provideworkerswith
the data obtained under Article 4, information on hazardous chemicals in the workplace, training
and information on appropriate precautions and access to safety data sheets provided by the
suppliers of chemicals. Where containers are not marked in accordance with other Community
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legislation on the labelling of chemical agents, the employer shall ensure that the nature of the
contents and the associated hazards are clearly identifiable.

Article 9 provides that the use of certain chemical agentslisted in Annex 111 to the Directive shall
be prohibited. Provisionismadefor the Member Statesto permit derogationsfrom this prohibition
in certain circumstances.

Article 10 provides that the Member States shall introduce arrangements for carrying out health
surveillance of workers whom the assessments carried out under Article 4 reveal to be at risk.
Article 10 further provides that health surveillance shall be appropriate where exposure to a
hazardous chemical is such that adisease or ill health may be related to exposure, where thereisa
likelihood that the disease may occur dueto certain working conditionsand wheretheinvestigative
technique involveslittlerisk. Health surveillance shall be compulsory for persons working with a
chemical for which abinding biological limit value hasbeen established. Wherehealth surveillance
reveals that a worker is suffering ill health as a result of exposure to a hazardous chemical, or a
binding biological limit value has been exceeded, the worker shall be informed and the employer
shall review the risk assessment made under Article 4, review the measures adopted under Articles
5 and 6, take account of advice from professional persons and bodies on the reduction of risksin
accordancewith Article 6 and arrange for both continued health surveillance and for areview of the
health of other workers who have been similarly exposed.

Article 11 providesfor consultation of workersin accordance with Article 11 of Directive 89/391.

Article 12 provides that technical adjustmentsto the Annexes shall be adopted in accordance with
the procedure set out in Article 17 of Directive 89/391. Moreover, the Commission shall draw up
non-binding practical guidelinesfor theimplementation of Articles3,4,5,and 6. TheMember States
shall take account of these guidelinesin drawing up their national policiesfor the protection of the
health and safety of workers.

Article 14 provides for the Member States to implement the Directive by 5 May 2001. Under
Article 15, the Member States shall report on the practical implementation of the Directive every
five years, the Commission shall inform Parliament, the Council and the Economic and Social
Committee of these reports.

The Directive is based on Article 118a of the EC Treaty, which requires co-operation with
Parliament.

Parliament’ s Amendments

In its proposal, the Commission noted that a significant proportion of work-related illness within
the Community was attributable to exposure to chemical agents®’. Moreover, regulation of
exposure to chemicals at work differed considerably between the Member States. A Directive on
this subject would thus not only help to promote the social dimension of the Community but would
alsoremovepotential distortionsof competition and encourage cross-border employment asworkers
could be sure of aminimum level of protection. The Directive would ensure that all precautionary

207 European Commission, Proposal for a Council Directive on the protection of the health and safety of workers

fromthe risks related to chemical agents at work, 14.5.1993, COM(93)0155.
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measures at work were based on a proper assessment of risk which took account of the features of
the workplace and the activity involved.

Parliament proposed thirty-eight amendmentsto thedraft Directive. The most notable amendments
were as follows:

Amendments 3 and 22 altered theterminology from " occupational exposurelevels' to " occupational
exposure limits';

Amendment 7 imposed a general obligation on an employer to provide appropriately trained
personnel, as well as appropriate first aid facilities;

Amendment 8 provided that where assessment revealed the risk from chemical agents to be
insignificant, no further action would be required;

Amendment 10 required the "safety and health" document to record measures which have been
taken to attain the aims of the Directive, rather than measures which will be taken;

Amendment 12 imposed aduty on employersto consult workers, aswell asinforming them, before
an alteration at the workplace which would lead to a change in the nature of risk;

Amendments 15 and 16 introduced two fresh specific protection measures, namely that the
employer provide training and safe working procedures and suitable protective equipment and
facilities for workers;

Amendment 23 made several substantial alterations to the key provision of the Directive, Article
8, namely that technical and feasibility factors should be taken into account when setting
occupational exposure limit values, that limit values should be established using the co-operation
procedurerather than in accordance with the procedurein Article 17 of Directive 89/391/EEC, that
theMember Statesin co-operationwith thesocial partnersshould establish time scaleswithinwhich
tobring national occupational exposurelimit valuesinto linewith occupational guidancevaluesand
that the Commission should review each occupational guidance limit value within five years of
adoption;

Amendment 26 required consultation of the social partners before adoption of detailed rules on
technical guidance for the implementation of the Directive;

Amendment 32 required staff who use safety equipment to be trained in its use;

Amendment 33 provided that, where an assessment under Article 3(2) had indicated that a serious
health risk existed, health surveillance for the workers affected should be mandatory;

Amendment 37 allowed Member States to set lower biological limits for women of childbearing
age; and

Amendment 38 established very detailed requirements concerning measuring procedures.
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Amendment Parliament Commission accepted?® Council accepted®
category submitted®
Partly Completely Partly Completely
A 15 1 14 9 4
11 0 10 8 2
C 12 1 8 7 0

The Commission accepted all but four of Parliament’samendments. In particular, the Commission
rejected Amendment 8 as too vague and noted that Amendment 37 was unnecessary as this point
was already covered by Directive 92/85/EEC*". However, as aresult of substantial divergences
between the delegations' positionsin the Council, work on the proposal was suspended in 1994 and
only resumed on the basis of a compromise text put forward by the Irish Presidency in October
1996. Therewere four principal differences between the Commission’s amended proposal and the
common position, namely: the concept of "hazardous chemical agent” was defined; clear
distinctionswereintroduced between the factorsto be taken into account in the risk assessment, the
documentation of the results of the risk assessment and the various preventive and protective
measures to be implemented to reduce the risk; duplication of certain provisions of Directive
89/391/EEC was eliminated; and the level of detail, which the Council found "excessive', was
reduced.

The Council accepted, subject to a further slight modification, Amendments 3 and 22 changing
"occupational exposurelevels' to" occupational exposurelimit values'. The Council accepted those
amendments to Article 8, which became Article 3, which required feasibility factors (but not
technical factors) to be taken into account when setting occupational exposure limit values, which
required use of the co-operation procedure when setting limit values and those which clarified the
rel ationshi p between indicative occupational exposurelimit values, national occupational exposure
limit values, binding occupational exposure limit values and binding biological limit values.
However, the Council rejected that part of Amendment 8 requiring the Member States in
consultation with the social partners to establish atime scale for bringing national occupational
exposure limits into line with occupational guidance values, as this would in practice over time
transform indicative limits into binding limits. Moreover, the Council rejected that part of

208 | egislative resolution embodying the opinion of the European Parliament on the proposal for a Council

Directive (EC) on the protection of the health and safety of workers from risks related to chemical agents at
work, 20.4.1994, OJ C 128/94, p.167.
29 Amended proposal for aCouncil Directive onthe protection of the health and safety of workers from the risks
related to chemical agents at work, 9.6.1994, OJ C 191/94, p.7.
210 common position (EC) No 41/97 adopted by the Council on 7.10.1997 with aview to adopting Council
Directive 97/.../EC of ... on the protection of the health and safety of workers from the risks related to
chemical agents at work (fourteenth individual Directive within the meaning of Article 16(1) of Directive
89/391/EEC), OJ C 375/97, p.1.
21 Council Directive 92/85/EEC of 19.10.1992 concerni ng the introduction of measures to encourage
improvementsinthe saf ety and health at work of pregnant workersand workerswho haverecently given birth
or arebreastfeeding (tenth individual Directivewithinthe meaning of Article 16(1) of Directive 89/391/EEC),
OJL 348/92, p.1.
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Amendment 8 requiring the Commission to review each occupational guidance value within five
years on the ground that the likely timescale for the adoption of indicative exposure limit values
rendered such a review premature. The common position introduced a new Article 3(9) which
provided for standardi sed measurement methodsto be devel oped in accordance with Article 12(2);
the detailed requirements for measuring procedures in Amendment 38 were not adopted as the
Council considered them too detailed to be included in the text of the Directive.

Amendment 10 was in part reflected in an alteration to Article 4(1) which required the employer
when assessing the risk to health from chemicalsto take into consideration the effect of preventive
measurestaken or to be taken. Amendment 8 wasreflected in Article 4(2) which provided that the
risk assessment may include ajustification by the employer that the nature and extent of the risks
make a further detailed risk assessment unnecessary. Article 5(2) (formerly Article 4) reflected
Amendment 15 by referring to suitable working procedures (but omitted areference to training).
Article 6(2) reflected Amendment 16 by providing that where substitution of a hazardous chemical
wasnot possi bl e, theempl oyer should provide personal protectiveequipment. Article6(3) reflected
Amendment 33; however, the important stipulation that workers must be informed of the
requirement for health surveillance before being assigned to tasksinvolving serious health riskswas
deleted. Article8reflected Amendment 12 to the extent that areferenceto workers representatives
was added but the requirement of consultation was omitted and the wording "before an alteration
at the workplace which leads to changes' was changed to "whenever a major ateration at the
workplace leads to a change'.

The Council noted that Amendments 7 and 32 were unnecessary as these points were already
covered by Articles 8(1) and 8(2) of Directive 89/391/EEC.

At second reading, the Parliamentary Rapporteur noted that the Common Position represented an
improvement on the Commission’s original proposal®?. Nevertheless, Parliament tabled twelve
amendments, of which the most notable were:

Amendment 4 required the Commission to assess the way in which the Member States have taken
account of indicative limit values when establishing national occupational exposurelimit values so
that, if the assessment reveals wide differences in standards, the Commission shall take action to
ensure closer harmonisation;

Amendment 8 altered Article 6(5) to make clear that an employer implementing preventive and
protective measures once an occupational exposure limit value has been exceeded shall ensure that
the limit is adhered to; and

Amendment 11 provided that health surveillance procedures shall be agreed with the workers
concerned.

22 Committee on Employment and Social Affairs, European Parliament (Rapporteur: Freddy Blak),

Recommendation for Second Reading on the common position established by the Council with a view to the
adoption of a Council Directive on the protection of the health and safety of workers from the risks related
to chemical agents at work (fourteenth individual directive within the meaning of Article 16(1) of Directive
89/391/EEC), 6.2.1998, A4-0051/98.
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Amendment Parliament Commission accepted®™ Council accepted
category submitted™®
Partly Completely Partly Completely
A 5 0 4 3 2
5 1 3 0 1
C 2 0 2 0 0

The Commission accepted ten of Parliament’samendments. It rejected Amendment 8 on the ground
that as it would require employers always to adhere to the occupational exposure limit value
regardless of the nationa provision, it would undermine the distinction between indicative and
binding limit values. The Council accepted five linguistic clarifications of the Directive and the
inclusion of a reference in Article 6(6) to the need for an employer to segregate incompatible
chemical agents.

Parliament’ s Impact

Parliament had asignificant impact onthisDirective. The Council accepted thirty of thethirty-eight
amendments tabled at first reading, an unusually high figure. In particular, Parliament secured
several important amendmentsto Article 3 concerning the procedure for establishing occupational
exposure limit values, the factors to be taken into account when setting these values and the
relationship between the different types of limit values. Parliament also secured other changes
relating to the provision of protective equipment, the form of the risk assessment and the need for
health assessment to be mandatory in ceratin circumstances. Parliament’simpact at second reading
was more limited, but the Council did adopt one-half of Parliament’ s amendments.

213 Decision on the common position adopted by the Council with aview to the adoption of a Council Directive

on the protection of the health and safety of workers from the risks related to chemical agents at work
(fourteenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC), 17.2.1998,
0J C 80/98, p.25.

214 European Commission Re-examined proposal for a Council Directive on the protection of the health and
safety of workersfromtherisksrelated to chemical agentsat work (fourteenth individual Directivewithinthe

meaning of Article 16(1) of Directive 89/391/EEC), 10.3.1998, COM (98)0162.
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VI. VOCATIONAL TRAINING
1 LEONARDO DA VINCI

Council Decision 94/819/EC of 6 December 1994?* establishing an action programmefor the
implementation of a European Community vocational training policy

Background to the Decision

Originally the general principlesfor Community action in thefield of vocational training, based on
the Treaty of Rome, were laid down by the Council Decision of 2 April 1963*°. These principles
stress that the essential aim of Community action concerning education and training isto enhance
the citizens' ability to show initiative and creativity and allow them "to take afully active part in
society"*". The Treaty on European Union enhanced the Union’srolein contributing to the general
objective of the development of quality education and training based on Articles 126 and 127.

Under Article 127 "the Community shall implement avocational training policy which shall support
and supplement the action of the Member States, while fully respecting the responsibility of the
Member Statesfor the content and organization of training” (Article 127). Additionaly, theArticle
sets out five specific objectives for vocational training and specifies the areas of responsibility for
the Community, including:

- facilitating adaptation to industrial changes, in particular through vocational training and
retraining;

- improving initial and continuing vocational training in order to facilitate vocational
Integration and reintegration into the labour market;

- facilitate access to vocational training and encourage mobility of instructions and trainees,
particularly young people; and

- devel op exchanges of information and experience on issuescommon to thetraining systems
of the Member States™®.

Following the entry into force of the Treaty on European Union, the decision making system, with
regard to Article 127, has been changed so that the Council can decide on the basis of a qualified
majority vote and after the cooperation procedure with the European Parliament®™,

In practice, until the Council Decision on the 'Leonardo da Vinci’ programme was agreed on 6
December 1994, the Community’s principlesfor vocational training werelaid down through thefour

215 Council Decision 94/819/EC, 6.12.1994, OJ L 340/94, p.8.

218 Council Decision 63/266/EEC of 2.4.1963, OJ English Special Edition 1963-1964, p.25).
27 COM(93)0686 final, 21.12.1993.

218 Article 127, Treaty on European Union and COM(93)0686 final, p.6.

219

Article 189c, Treaty on European Union.
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action programmes PETRA, FORCE, EUROTECNET and COMETT. Under PETRA?®, which
dealt with initial training for young people, over 700 projects, 14,000 teachers and trainees and
85,000 young people have taken part in the programmes activities since 1988%*!. The FORCE*?
programme dealt with continuing vocational training for personsin employment in order to adapt
to industrial change, prevent unemployment and as ameans of development®®, EUROTECNET*
wasdesigned to fund the devel opment of innovativemeansof trainingand COMETT 11%%° supported
the organisation of 7,000 training courses and initiated cooperation between European universities
and industry in thefield of education and training for technology?®. Inthelight of the development
of the Union’s competence in the field of vocationd training in the Treaty on European Union the
above programmes have been replaced by the 'Leonardo da Vinci’ programme, the Decision for
which is outlined below along with the European Parliament’ s impact.

The Decision
Date of implementation: 1 January 1995 to 31 December 1999.

This Decision establishes an action programme 'Leonardo da Vinci’ which alows for the
implementation of a Community vocational training policy which supports and supplements the
action of the Union's Member States. The legal basisis Article 127, Treaty on European Union.
The programme is for five years from 1 January 1995 to 31 December 1999. Funding for the
programme amounts to ECU 620 million. A series of objectives are laid out in the Decision and
these include:

- improving the quality and innovative capacity of Member States vocationa training
systems;

- developing the European dimension in vocational training and guidance;
promoting lifelong training as a means of reducing unemployment;

- giving all young people in the Community, the possibility of one year or more, if possible,
of initial vocational training after their full time vocational education; and

- supporting activities aimed at developing linguistic skills as part of vocational training
measures.

The Decision requires that the Commission, firstly, work in partnership with the Member Statesto
implement the associated measures and it shall be assisted by the European Centre for the

20 pPETRA 91/387/EEC, OJ L 214/91, p.69.

21 coM(93)0686 final, p.6.

22 FORCE 90/267/EEC, OJ L 156/90, p.1.

22 coM(93)0686 final, p.8.

24 EUROTECNET 89/657/EEC, OJ L 393/89, p.29.
235 COMETT Il 89/27/EEC, OJ L 13/89, p.28.

26 cOM(93)0686 final, p.78.
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Development of Vocational Training (Cedefop), and secondly, it shall ensurean overall consistency
between this programme and the action programme on education and other Community measures.

A committee composed of two representatives from each Member State and chaired by the
Commission will assist with regard to guidelines on financia support, procedures for selection,
evaluation and the distribution of information concerning the results of the programme. Provision
Is made for the social partners to participate in the work of the Committee as observers.

The associated countries of Central and Eastern Europe (CCEE) along with Cyprus and Maltamay
also participate in the programme under specified conditions. An interim report, acommunication
on the continuation of the programme and a final report must be submitted to the European
Parliament, the Council, the Economic and Social Committee and the Advisory Committee on
Vocational Training. The Annex to the Decision laysout in greater detail the measuresto be taken
to support the improvement of vocational training in Member States, the related cooperation
between universities and industry, the development of language skills and innovative training.

The Parliament’ s Amendments

The Parliament examined this Decision in detail putting forward seventy amendments®’ to the
Commission’soriginal proposal®® at the first reading™. Furthermore, the Parliament proposed

thirty two amendments to the Council’ s common positiorf® following the second reading™.

During the debate on the first reading the Rapporteur emphasised the concerns of the Committee
on Socia Affairs, Employment and the Working Environment®? which included first, the need to
ensureequal opportunitiesfor women®?; second, the participation of thesocial partnersin decisions
relating to the Programme®™”; and third, the emphasis on the use of networks and improving
vocational guidance while building on the work that has already been donein thisfield®®. In the
interest of maintaining consistency between this programme and other Community measures the

Parliament sought to

2T First reading amendments 71, 18 and 79; and 72, 50 form just two amendments.

228 Commission’s original proposal COM(93)0686 final, 0J C 67/94, p.12.

229 Legislative Resolution, European Parliament amendments adopted 3.5.1994, OJ C 205/94, p.60.
20 Ccouncil’'s Common Position (EC) No 31/94 adopted 18.7.1994, OJ C 244/94, p.17.

L Decision, European Parliament amendments adopted 26.10.94, OJ C 323/94, p.58.

232 Debates of the European Parliament, OJ Annex No. 3-448, 2.5.1994, p.31.

23 First reading, amendments 1, 25, 30, 33, 34, 36, 80, 53, 57, and 62.

24 First reading, amendments 71, 18, 79, 28 and 29.

25 First reading, amendments 63, 8, 38, 64, 68, 53, 60, and 62.

101 PE 168.261



"Impact of the work of the European Parliament ..."

- build on the existing networks, notably through the University Enterprise Training
Partnership®®;

- involve the European Centre for the Development of Vocational Training (Cedefop) in
assisting the Commission®”;

- specify that there should be consistency with the Youth for Europe Programme, the
Programme Against Social Exclusion and other initiatives in favour of young people or
disadvantaged groups™®; and

- have those responsible for the Structural Funds, especialy the Community Initiative
Programmes, both at national and Community level, involved in the selection of projects

financed by the’Leonardo da Vinci’ programmé®.

There were also amendments seeking to emphasis the importance of foreign language training as
part of vocational training courses® and bring forward the date for the interim report by one year
to 30 June 1997%*,

Notably, the Parliament sought, following thefirst and second readingsto have, firstly, adefinition
of "vocational guidance’ included in the Decision and that it be defined as "the provision of advice
and information on the choice of an occupation, vocational advancement and changesin occupation.
It alsoincludesvocational information"*. Secondly, concern that aclear reference should be made
to those people disadvantaged by a range of factors including geographical and ethnic factors
resulted in a series of amendments™®. Thirdly, the Parliament, noting the conclusions of the
European Council meeting in Copenhagen (June 1993), wanted to allow the associated countries
of central and eastern Europe participatein the 'L eonardo’ programme®** and, following the second
reading and the conclusions of the Council’s Corfu meeting (June 1994), the Parliament al so sought
to allow Cyprus and Malta to participate™.

The quantitative analysis of the uptake of the Parliament’s amendments by the Commission and the
Council following the first and second readingsis given in the tables below.

2% First reading, amendment 68.

27 First readi ng, amendment 22.

28 First reading, amendment 23.

29 First reading, anendment 26, see also amendment 46.

20 First reading, amendments 7, 40, 44, and 61.

21 First reading, amendment 31.

222 First reading, amendment 64; second reading, anendment 7.

23 First reading, amendment 43; second reading, anendments 9, 26, 28, and 3.

244 First reading, amendment 10.
245 gecond reading, anendments 6 and 37.
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First Reading
Amendment EP Commission accepted®’ Council accepted®®
category submitteg®®
Partly Fully Partly Fully
A 11 0 9 2 0
54 5 24 10 1
C 5 1 0 2 0
Total amendments: 70
Second Reading
Amendment EP Commission accepted?™ Council accepted®™
category submitted®®
Partly Fully Partly Fully
A 7 0 4 1 1
23 4 14 5 4
C 2 2 0 2 0

Total amendments: 3222

Theabovetablesillustrate that foll owing both readingsthe Parliament’'samendments had an impact
on the Decision, as finally agreed by the Council. The following discussion highlights the most
notabl e category B and C amendmentswhich wereincluded in the Decision, highlighting examples
of where there were differences between the views of the Commission and the Council.

A number of the Parliament’s areas of concern referred to above have been addressed to varying
degreesin the Decision. Firstly, concerning equality of access for women to and benefits arising
from vocational training, the Decision states more clearly the need for the promotion of equal

246 | egislative Resolution, European Parliament amendments adopted 3.5.1994, OJ C 205/94, p.60.
247 Commission’s amended proposal COM (94)0215 final.

28 Council’'s common position (EC) 31/94 adopted by the Council on 18.7.1994, OJ C 244/94, p.17.
249 Decision, European Parliament amendments adopted 26.10.1994, OJ C 323/94, p.58.

20 commission’s reexamined proposal COM (94)0497 final, 15.11.1994.

%1 Council Decision 94/819/EC, 6.12.1994, OJ L 340/94, p.8.

%2 gix of these amendments are repeats of those submitted at the first reading while fourteen are partial repeats

and eleven are new.
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opportunities for men and women in vocational training and the implementation of projectsrelated
to devel oping women’s prospect$™,

Secondly, the Parliament wanted to see the socia partnersin partnership with the Commission and
Member States for the monitoring and evaluation of the Programme. It also proposed that there
should be an equal number of social partners to the representation from the Member States on the
advisory committee. The Commission stated that it shared the Parliament’s objective regarding the
representation and participation of the social partners at Community and national level®. Itisalso
noted that the Council’swordinginitscommon position "fallsshort" of the Commission’swishes™>.
However, although the social partners do not have partnership status with the Commission and the
Member States in the Decision, as observers they do have representation on the committee equal
to that of the Member States and the right to have their position recorded in the minutes. These
provisions appear to stem from the Parliament’ s amendments>°.

Thirdly, with regard to the Parliament’s wish to ensure that the new programme should build on the
successful work already done and that this programme complement other Community measuresthe
Decisionreflectstherelevant amendments, although theindividual programmesare not specified™’.

Notably, the Council incorporated into the Decision, to varying degrees, four amendments which
had been rejected by the Commission®®. Therefore, the Parliament prompted the following
requirements;

- that the Commission inform the Advisory Committee on Vocational Training of the
programme’ sprogress and also that this Committee should receive the interim report, the
communication on the continuation of this programme and the final report™®;

- that Member States shall coordinate and organi ze the implementation of the programme by
providing the appropriate structures”®;

23 First readi ng, amendment 1 category B partly accepted, Decision eleventh recital; amendment 25, category

A partly accepted, Decision Article 8.2(c); second reading, amendment 30 category B partly accepted,
Decision Annex Part A Strand 11 1.1.(d).

24 Commission's amended proposal COM (94)0215 final explanatory memorandum, p.1, point 5.

25 SEC(94)1174 final, 13.7.1994, p.3.
26 First readi ng, amendment 28 category B partly accepted; second reading, amendment 14 category B partly
accepted, Decision Articles 7 and 8(4).

%7 First reading, anendments 8 category B partly accepted, Decision recital 23 and Article 4(2); first reading,
amendment 9 category B partly accepted, Decision recital 23; first reading, amendment 68 category B partly
accepted, Decision Article 3; and first reading, amendments 23 category B partly accepted, Decision Article
8(1).

28 Council’s common position (EC) No 31/94, adopted 18.7.1994, OJ C 244/94, p.36.

29 First reading, amendment 21 category C partly accepted, Decision Articles 8(6) and 10(4).

20 First reading, amendment 22 category C partly accepted, Decision Article 4(3).
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- theinterim report on the implementation of the programmeis 30 June 1997 one year earlier
than originally proposed®; and
- this programme shall be consistent with other Community measures®®.

As noted above, the second reading was also important with respect to the Parliament’s influence
ontheDecision. Firstly, it was accepted that the associated countries of central and eastern Europe
along with Cyprus and Malta should be able to participate in the 'Leonardo’ programme®®,
Secondly, the definition of 'vocational guidance’ was included with only a slight change of
wording®, and finally, the priorities for the programme specifically mention accessto training for
persons disadvantaged by socio-economic, geographical or ethnic factors or by physical or mental
disability®®.

The Parliament’ s Impact

The Parliament’simpact on this Decision illustrates the value of thefirst and second readingsin the
cooperation procedure. Notably, three of the Parliament’s more significant amendments were
accepted following the second reading. The Parliament ensured that

- the Programme’s priorities should specifically mention access to training for persons
disadvantaged by socio-economic, geographical or ethnic factors or by physical or mental
disability;

- the definition of 'vocational guidance’ as the provision of advice and information on the
choice of an occupation and changes of occupation has been included in the Directive;

- the countries of Central and Eastern Europe, which have association agreements with the
Community along with Cyprus and Malta may participate in the Programme.

There are also examplesin this case of where the Council accepted amendments that had not been
incorporated by the Commission. Examplesincludethe provision of information and reportsonthe
Programme to the Advisory Committee on Vocational Training and bringing forward by one year
the date for the interim report.

In keeping with the Parliament’sgeneral concern for the equality of women and therole of the social
partners it was instrumental in enhancing the attention paid to both groupsin the Programme.

%1 First reading, amendment 31 category B partly accepted, Decision Article 9.

%2 First reading, amendment 23 category B partly accepted, Decision Article 8(1).

23 First reading, amendment 10 category C partly accepted; second reading, anendments 6 and 37 category C
partly accepted, Decision Recital 26 and Article9 (1 and 2).

%4 second readi ng, amendment 7 category B partly accepted, Decision Article 2(d).

25 First reading, amendment 43 category B fully accepted; second reading, amendment 9 category B fully

accepted, Decision Article 3(i); second reading, amendment 26 category B fully accepted, Decision Annex
Part A Strand | 1.1.1.(e); Second reading, amendment 28 category B fully accepted, Decision Annex Part A
Strand | 1.2. sixth indent; and second reading, amendment 31 category B fully accepted, Annex Strand 11 11.2
sixth indent.
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Council Regulation (EC) No 1572/98 of 17 July 1998 amending Regulation (EEC) No 1360/90
establishing a European Training Foundation®®

The Regulation

Article 1 of Regulation 1572/98 amends for the second time Regulation 1360/90 establishing a
European Training Foundation®’. Article 1 of Regulation 1360/90 is amended so asto widen the
Foundation’s remit to the M editerranean countries and territories receiving financial and technical
assistance under Regul ation 1488/96 establishing the Euro-Mediterranean partnership (MEDA)*®,

Articles 2 and 3 are amended to provide that the Foundation shall work within general guidelines
established at the Community level. Article 3(c) is amended to provide that the Foundation may
Implement vocational training programmes as part of the Community’s policy of assistanceto the
eligible countries, using multi-disciplinary teams and drawing actively on the experience of
Community vocational training programmes.

Article 5(4) is amended so that the Commission shall have an extra representative without voting
rights on the governing board of the Foundation. Provision is made for greater Commission
involvement in the adoption of the Foundation’s work programmes and in the Foundation’s
Advisory Forum. An amendment to Article 7(1) modifies the duties of the Director of the
Foundation by adding that he shall be responsiblefor implementing the governing board’'s decisions
and the guidelines set down for the Foundation’ s activities.

Article 10(4) is amended to provide that the Foundation’s budget shall provide details by category
and grade of the number of staff employed. Article 17 providesfor the Commission in consultation
with the governing board to establish amonitoring and eval uation procedure to be carried out with
the help of external experts. Thefirst results of this procedure shall be presented in areport by 31
December 2000.

Thelegal basis for the Regulation was Article 235 of the EC Treaty, which requires consultation
of Parliament.

Parliament’ s Amendments

The Commission’s proposal was intended to widen the remit of the European Training Foundation
to include the MEDA countries and to amend Regulation 1360/90 so as to enable the Commission
to give policy guidance to the Foundation and to improve the efficiency of the Foundation. While
Parliament welcomed the Commission’s proposal to adopt general policy guidelines which would
give the Foundation a clearer mandate, it introduced amendments intended to ensure that the
Commission engaged in a dialogue with the Foundation rather than adopting guidelines for its
operationsunilaterally. Parliament felt that the Commission’s proposal to reduce the term of office

26 0JL 206/98, p.1.

%7 0JL 131/90, p.1.

28 Council Regulation (EC) No 1488/96 of 23.7.1996 on financial and technical measures to accompany
(MEDA) the reform of economic and socia structures in the framework of the Euro-Mediterranean

partnership, OJ L 189/96, p.1.
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of the Director of the Foundation from five years to a period between three and five years was
unsatisfactory. Parliament also tabled an amendment stressing the need to involve the Foundation
in the implementation of the Accession Partnerships with the central and eastern European
countries. Finaly, Parliament tabled five amendments which emphasised the need to strengthen
the Foundation’srole asacentre of expertise on vocational training and emphasi sed the importance
of human resources development during the transition to a market economy.

Amendment Parliament Commission accepted Council accepted
category submitted®®
Partly Completely Partly Completely
A 5 0 3 1 1
9 1 3 1 2
C 3 0 1 1 0

The Commission accepted Parliament’s amendments that the general policy guidelines for the
Foundation’ soperations should be set jointly by the Commission and the governing body of the
Foundation rather than by the Commission alone. The Commission accepted Amendment 6 which
altered the functions of the Foundation so that the Foundation could implement vocationa training
programmes, using multi-disciplinary teams of specialists and drawing actively on the experience
of Community vocational training programmes. Parliament’s amendment fixing the term of office
of the Director of the Foundation at five years with the possibility of an extension was also
accepted. The Commission agreed that the Foundation’s budget should give details of the
Foundation’ semployees. Finally, the Commission adopted an amendment providing for monitoring
and evaluation of the Foundation’s operations by an external body. The Commission rejected
amendments emphasising that the Foundation should help the central and eastern European
countriesto align their vocational training systemswith the acquis communautaire and altering the
composition of the Foundation’s Advisory Council.

The Council accepted Amendment 6 concerning the functions of the Foundation and the
amendments concerning the Director’s term of office and the need for details of the Foundation’s
staff to be set out in its budget. The Council amended the provision on guidelines to provide that
they will be set at the Community level, without specifying the procedure. The Council amended
Article17to providethat the Commission and the governing board of the Foundation shall establish
amonitoring procedure which will be conducted with the help of external experts; it deleted the
attempt to set criteria for the monitoring procedure but accepted that the first report should be
presented by December 2000.

269 L egidative resolution embodying Parliament’ s opinion on the proposalfor a Council Regulation amending

for the second time Regulation (EEC) No 1360/90 establishing a European Training Foundation, 12.3.1998,
0OJ C 104/98, p.209.

210 Amended proposal for a Council Regulation (EC) amending for the second time Regulation (EEC) No
1360/90 establishing a European Training Foundation, 27.5.1998, OJ C 213/98, p.8.
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Parliament’ s Impact
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Parliament did not attempt to introduce substantial changes to this Regulation but to alter several
points of detail. Parliament was successful on several points. It secured an amendment to the
definition of the functions of the Foundation, deleted the Commission’s proposed change to the
Director’ sterm of office and successfully required details concerning staff in the Foundation’s
budget. Moreover, Parliament also modified the Commission’s proposal that it alone should
establish the policy guidelines for the Foundation and introduced an independent element into the
procedure for monitoring the work of the Foundation.

Council Decision of 21 December 1998 on the promotion of European pathways in work-
linked training, including apprenticeship (1999/51/EC)*"*

The Decision

The Decision establishes a document known as the "EUROPASS Training" which shall act as a
record of periods of training which a person undergoing work-linked training, including
apprenticeship, has followed in aMember State other than that in which histraining is based (the
state of provenance). This period of training shall be known as a"European pathway".

Article 3 of the Decision provides that three conditions shall apply to the EUROPASS Training,
namely: each European pathway shall form part of the training followed in the Member State of
provenance, in accordance with its own practices; the body responsible for organising training in
the State of provenance and the host partner shall agree on the content, objectives, duration and
practicalities of the European pathway; and the European pathway shall be monitored by amentor.

Article 4 provides that the EUROPASS Training shall be issued by the body responsible for
organising thetraining inthe Member State of provenance. The EUROPASS Training shall specify
the training followed and qualification to which the training leads, specify that the European
pathway forms part of thetraining followed inthe Member State of provenance, identify the content
and duration of the European pathway and identify the host partner and the mentor’s function.
Details concerning the contents and presentation of the EUROPASS Training are set out in an
Annex.

Article 5 provides for the Commission, in co-operation with the Member States, to ensure
consistency between the implementation of the Decision and Community programmes concerning
education and vocational training. Article 6 providesthat the Commission shall be responsiblefor
disseminating and monitoring the EUROPASS Training programmein close co-operation with the
Member States. The Member States shall facilitate access to the EUROPASS Training by
disseminating appropriate information, allowing an evaluation of the actions implemented and
facilitating equal opportunities, especially by raising awareness among all relevant actors. In
implementing the Decision, the Commission and the Member States shall take account of the
importance of SMEs and crafts and their particular needs.

Under Article 9, the Commission shall submit a report to Parliament and the Council on the
implementation and effects of the Decision.

21 0JL 17/99, p.45.
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Thelegal basisfor the Decision was Article 127 of the EC Treaty, which requires the co-operation
procedure.

Parliament’ s Amendments

The Parliamentary Rapporteur stressed his support for the Commission’s initiative and drew
attention to its political importance’. He noted that the proposal could not by itself remove all
obstaclesto mobility in the field of vocational training and that the Commission had undertaken to
bring forward other initiativesin thisarea. The amendments, many of which were to the recitals,
were thus not intended to effect major changes to the proposal.

Parliament adopted twenty-nineamendmentsto the Commission’s proposal, of which fourteenwere
amendments to the recitals. The most notable amendments were:

Amendments 8 and 20 sought to ensure that the European pathways should apply in all Member
States, rather than only in those States where aperiod of training abroad was explicitly provided for
asan integral part of atraining course;

Amendment 16 provided that participation in the European pathways should be voluntary and that
the Decision should not entail any rights and obligations other than those set out therein;

Amendment 19 provided that the period of training should last for at least three months;

Amendment 21 provided that the European pathways should not be used as a means of job
substitution in the Member States of provenance;

Amendment 25 provided that each Member State should take steps to facilitate the provision to
trainees of guidance concerning health and safety risks and procedures in the workplace;

Amendment 27 provided that the Commission should submit a report on the implementation and
effects of the Decision within three years;

Amendment 28 provided that the proportion of the Community contribution to theimplementation
of Articles 6(1) and 6(3) should be no less than fifty per cent; and

Amendment 29 provided that the Commission should produce an annual qualitative analysis of
vocational demand so that the national vocational training plans could be adjusted to market
requirements.

22 Committee on Employment and Social Affairs, European Parliament (Rapporteur: Pierluigi Castagnetti)

Report on the proposal for a Council Decision on the promotion of European pathways for work-linked
training, including apprenticeship, 20.4.1998, A4-0135/98.
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Amendment Parliament Commission accepted®” Council accepted”
category submitted™®
Partly Completely Partly Completely
A 17 0 17 5 4
6 0 6 0 1
C 6 1 3 0 2

The Commission accepted all but three of Parliament’s amendments. It rejected Amendments 19,
29 and 28 in part. Inits Common Position, the Council simplified the proposal considerably. The
Council adopted amendmentsrequiring the Commission to eval uate the operation and impact of the
initiative, accepted recitals referring to the importance of SMEs and equal opportunities, and
accepted Amendment 16. 1t rejected Amendments 21 and 25. The Council rejected Amendment
28 but substituted afigure of ECU 7.3 million asthefinancial reference amount for implementation
of Article6.

At second reading, the Parliamentary Rapporteur wel comed the simplification of the proposal which
had inter alia enabled the text to skirt the question of whether accessto European pathways should
be limited to personsin States whose vocational training systems explicitly provided for a period
of training abroad®®. By deleting thisreference, the Council had accepted implicitly that pathways
were applicable, on avoluntary basis, to all Member States. However, the Rapporteur argued that
the proposal now concerned itself almost entirely with the EUROPASS document and neglected
the European pathways themselves. Amendments 1 and 7 thus stressed the need for common
principles. A further five amendments sought to improve the quality of the pathways themselves,
by, for example, requiring the Member Statesto disseminateinformation onworking conditionsand
health and safety risksin the host undertakings. Amendment 16 sought to clarify the Commission’s
powers to eval uate the operation of the Decision. The remaining twelve amendments were minor
linguistic changes or clarifications.

s Legislative resolution embodying Parliament’s opinion on the proposal for a Council Decision on the

promotion of European pathwaysfor work-linked training, including apprenticeship, 30.4.1998, 0JC 152/98,
p.48.
214 Amended proposal for aCouncil Decision on the promotion of European pathways for work-linked training,
including apprenticeship, 2.6.1998, OJ C 218/98, p.7.

275 common Position (EC) No 4/98 adopted by the Council on 29 June 1998 with a view to adopting a Council
Decision of ... on the promotion of European Pathwaysin work-linked training, including apprenticeship, OJ
C 262/98, p.41.

276 Committee on Employment and Social Affairs, European Parliament (Rapporteur: Pierluigi Castagnetti),

Recommendation for Second Reading on the common position established by the Council with a view to the

adoption of a Council Decision on the promotion of European pathways in work-linked training, including

apprenticeship, 27.10.1998, A4-0374/98.
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Amendment Parliament Commission accepted?”® Council accepted
category submitted™”
Partly Completely Partly Completely
A 15 0 14 1 0
4 0 4 1 0
C 1 0 0 0 0

The Commission noted that Parliament’s amendments"improve and sometimes strengthen the text
of the common position" and adopted all but two of the amendments relating to the funding of the
EUROPASS Training initiative. The Council, however, was rather |ess enthusiastic and accepted
only two amendments. It accepted Amendment 7 insertingin Article 1 areference making clear that
the EUROPASS Training will be issued on the basis of the common principlesin Article 3 and an
amendment to Article 3(2) that the training bodies in both States shall agree on the duration of the
European pathway.

Parliament’ s Impact

Several of Parliament’ s amendmentswere reflected in the Decision. In particular, Article 3(1) of
the Commission’s proposal, which would have limited access to European pathways to personsin
Member States whose vocational training systems provided for training abroad, was dropped from
the Decision. Article 1 was amended to provide that the EUROPASS Training would beissued on
the basis of the common principles set out in Article 3, as Parliament had wished. Parliament also
secured an amendment that the training partners should agree on the duration of the European
pathways, but not that there should be a minimum duration as it had first wished. The Decision
reflected Parliament’s wish that the Commission submit areport on the operation and impact of the
Decision after three years.

21" Decision on the common position adopted by the Council with aview to adopting a Council Decision on the

promotion of European pathwaysin work-linked training, including apprenticeship, 5.11.1998, 0J C 359/98,
p.21.

2r8 European Commission, Re-examined proposal for a Council Decision for the promotion of European

pathways for work-linked training, including apprenticeship, 1.12.1998, COM (98)0675.

112 PE 168.261



"Impact of the work of the European Parliament ..."

113 PE 168.261



"Impact of the work of the European Parliament ..."

VII. OWN-INITIATIVE REPORTS

Under Article 138b of the EC Treaty, the European Parliament may, acting by a majority of its
Members, request the Commission to submit any appropriate proposal on matterswhichit considers
that a Community act is required for the purpose of implementing the Treaty. The preparation of
"own-initiativereports" isregul ated by Rule 148 of Parliament’sRulesof Procedure, which provides
that aCommitteeintending to draw up areport and to submit amotion for aresol ution to Parliament
on asubject within its competence on which neither a consultation nor arequest for an opinion nor
a motion for a resolution has been referred to it may do so only with the authorisation of the
Conference of Presidents, which is composed of the chairmen of the political groups represented
in Parliament.

Parliament has made only sparing use of this power?”®. Between September 1995 and December
1998, the Committee on Employment and Social Affairs adopted only five own-initiative reports.

Resolution on areduction and adaptation of working time™®

The Parliamentary Rapporteur pointed out that, while unemployment was the key problem facing
the European Union, the possibility of reducing working hoursin order to fight unemployment had
rarely been discussed®™'. It wasclear that any company wishing to reduceworking hours must avoid
an increase in its unitary production costs. Costs could be kept constant despite a reduction in
working timefor each employee either by reducing expenditureon labour or by achieving increased
productivity; such measureswould, however, be acceptableto employeesonly if they did not affect
their purchasing power.

The Rapporteur suggested five possible ways of reducing working hours. First, employees could
be encouraged to take gradual retirement; for example, from asearly asfifty employees could work
only three-quarter time and receive one-quarter of their retirement pension. The Rapporteur noted
that a gradual retirement scheme would be popular with the many employees who were not
enraptured with their jobs, would avoid the dangerous sudden break between full-time work and
complete retirement and would cost little unlessthere was asignificant reduction in the average age
of personstaking full retirement. Second, part-time work could be encouraged; to this end, part-
time workerswould have to be guaranteed the same trade union rights and career prospects asfull-
timeworkers and the right to return to full-time work should they wish. Part-time work, however,
tended to exacerbate di scrimination between men and womeninthelabour market and to undermine
effortsto reduce the working week for full-time workers. Third, overtime, currently equivalent to
2.5% of the workforce or three to four million jobs, should be reduced. However, as overtime was
often worked by the worst-paid empl oyees, compensation would be necessary. The most important
method was the fourth option, reduction of the working week. To avoid aloss of wages which
workerswould find unacceptabl e, the state should of fer compensation, which could befunded from
itsreduced expenditure on unemployment and associated benefits. Thiscompensation could bepaid

219 Seegenerally Westlake, M., AModern Guideto the European Parliament, pp.152-153, Pinter, London, 1994.
20 18.9.1996, 0J C 320/96, p.97.

2L Committee on Social Affairs and Employment, European Parliament (Rapporteur: Michel Rocard), Report
on a reduction in working hours, 20.6.1996, A4-0207/96.
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in the form of reduced social security contributions in respect of the first thirty-two hours worked
each week; increased social security contributions could be charged for any further hours worked,
which would clearly act as adisincentive to exceeding the thirty-two hour week. Under this plan,
an undertaking which changed from athirty-nine to athirty-two hour working week would reduce
socia security contributions by one-third, allowing an increase in the workforce of 10%. Finaly,
the Rapporteur suggested that, in the light of the increasing demand for highly-skilled employees,
workers should spend moretimein education and training and lessin actual work during the course
of alifetime.

Inits Resolution, Parliament called on the Commission to undertake and publish within six months
an examination of experiments in reducing working time carried out in the Member States. The
Resolution further called on the Commission to undertake and publish detailed studies on policies
concerning the reduction of working time and appropriate compensation and possible alternatives.
Parliament asked the Commission to undertake consultations with all concerned on both sides of
industry and to encourage the Member States and social partners to consider the reduction of
working time. The Resolution aso called on the Commission and social partners to study the job
creation consequences of replacing overtime with leave.

Parliament asked the Commission and the Member States to undertake studies of the potential
savings flowing from adoption of the fourth of the Rapporteur’s recommendations (concerning
reduction of the working week). Parliament urged the Commission, if these studies were
conclusive, to encourage the social partners to conclude flexible agreements on reducing working
time, especially in sectors excluded from the Working Hours Directive, and to draw up a draft
Recommendation laying down options for encouraging a reduction of working time in a way
compatible with competitiveness and trade stability. Moreover, the social partners should create
the necessary preconditions in collective agreements to enable business to introduce new
arrangements concerning working hours. On the assumption that these measures would increase
leisure time, Parliament called for consideration of strategies for support of lifelong learning,
sporting and cultural activities and community work.

The Commission’s main responseto thisResolution is contained in its Green Paper Partner ship for
a new organisation of work’®. The Commission noted that innovative arrangements concerning
working time were already being introduced; plant operating time and shop opening times were
being separated from individual working timeto allow better utilisation of equipment andimproved
responseto consumer demand, working time wasincreasingly being cal culated on an annual rather
than on a weekly basis, part-time work was becoming more common and flexible leave
arrangements were increasing. The Commission noted that Directive 96/34 on the framework
agreement on parental |eave was a good example of progressin thisfield at the Community level.
However, the Green Paper did not seek to set out any proposals in this area but only to raise the
guestion of what contribution a reduction or adaptation of working time could make to the
improvement of growth, productivity and employment.

The Commission has also pointed out that the issue of new arrangements for working time have
been considered by the social partners at meetings of the Social Dialogue Committee®, In its

%2 European Commission, Partnership for a new organisation of work, Bulletin Supplement 4/97.

2 Genera Report on the Activities of the European Union 1996, para.566.
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White paper on activities excluded from the Working Time Directive, the Commission noted that
Parliament had called on it to encourage the social partners to consult with aview to concluding
flexible agreements on reducing and adapting working time, especially in sectorsexcluded fromthe
Directive’®. Inits report to the Dublin European Council on the development of tax systems, the
Commission noted that areduction of taxes on labour would have a greater impact on employment
if linked in aflexible way to experiments involving changes in work organisation®®. Finally, the
Commission has launched a study to identify and explain the tax and social security obstacles to
reorganisation of working time in some Member States.

Resolution on the social aspects of housing™®

The Parliamentary Rapporteur noted that whilethe Union acted in most areas of socia policy, it had
been virtually silent on housing policy, although it was a central element of national social policy
and integral to policies on socia security, socia exclusion, employment and cross-border |abour
mobility®®’. The Rapporteur identified three common challenges facing the Member Statesin this
field: accessibility, affordability and quality. Although in general access to the owner-occupied
sector had increased during thelast fifteen years, waiting timesfor socia housing had increased due
to demographic change, the growth in the number of households, unemployment and immigration
from Eastern Europe. In particular, there had been amarked increase in the number of homeless,
to around 3.5 million personsin the Union, because of family breakdown, rising unemployment,
reductions in welfare benefits and the removal of psychiatric patients from medical institutions.
Affordability of accommodation was a problem for three groups: persons who are poor enough to
suffer from rent increases but too prosperous to qualify for housing allowances; persons without
access to housing allowances or socia housing; and home-owners on low incomes hit by risesin
interest rates or unemployment. Finally, despite general improvementsin Europe’s housing stock,
many Europeans, and especially the poor and the old, lived in inadequate housing.

Turning to how the Community might assist the Member States in tackling these problems, the
Rapporteur noted that the European Coal and Steel Community had for over forty years provided
subsidised loans for the construction, purchase and modernisation of houses for coal and steel
workers and that the Structural Funds had been used to finance housing projects. The Rapporteur
proposed three new initiatives. First, the Treaty should be amended to recognise aright to housing.
Second, greater use should be made of the ECSC reserves or the reformed Structural Funds to
providelow-cost housing loans. Third, aCommunity programme devoted to housing policy should
beintroduced. Thisprogramme would enablethe exchange and analysis of information on housing
policy, especially with aview to promoting good practice, the establishment of minimum objectives
to ensure access to housing for all, monitoring the impact of Union policies on housing and the

24 European Commission, White Paper on Sectors and Activities excluded from the Working Time Directive,

15.7.1997, COM(97)0334.

285 European Commission, Taxation in the European Union - Report on the development of tax systems,

22.10.1996, COM (96)0546.

26 285.1997, 0J C 182/97, p.70.

27 Committee on Social Affairsand Employment, European Parliament (Rapporteur: Brian Crowley), Report

on the social aspects of housing, 18.3.1997, A4-0088/97.
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establishment of a European Housing Forum consisting of representatives of housing organisations
to act as a consultative body.

In its Resolution, Parliament called on the Member States to amend the Treaty at the
Intergovernmental Conference to include a right to decent and affordable housing for all.
Parliament, insisting that this right be realised through concrete measures, called on the Member
States to develop a housing policy which would ensure a sufficient supply of high-quality and
affordable housing, with security of tenure. Moreover, the Resolution called for preventive
measuresto guarantee aminimum level of housing security for thosefacing serioussocial exclusion
and called on the Member States to prevent property owners from leaving houses unoccupied.

Noting that housing should betakeninto consideration at all |evel sof decision-makingintheUnion,
Parliament suggested the establishment of a European housing policy which would involve the
exchange and analysis of information on housing policy in the Member States, the exchange and
promotion of examples of good practice in housing, the establishment of minimum objectives to
ensure access to housing for al and permanent monitoring of the impact of Union policies on
housing. Moreover, Parliament proposed that the Commission investigate the launching of apilot
programmeto assist the funding of integrated national housing-related projects and suggested that
the Union should grant loansfor housing. It urged the Commission to investigate the feasibility of
using ECSC reserves and the Structural Funds for these loans.

The Resolution also noted that the devel opment of an integrated European housing policy would
have a beneficial impact on employment, would contribute to sustainable development and that
properly targeted housing policy was important in sustaining the viability of rural and peripheral
regions. Parliament called for an increase in the SAVE programme to promote energy-efficient
housing. Parliament also noted the need to take into account the special needs of disabled and
elderly people and women and children at risk and caled on the Member States to prohibit
discrimination in access to housing.

The Commission has decided not to respond to this Resolution.

Resolution on the future of the European Social Fund®®

In its Resolution, Parliament called for the European Social Fund to continue to target both
horizontal and regional objectives and for the number of objectives and Community initiativesto
be drastically reduced with, in particular, the combination of Objectives 3 and 4. Parliament
considered that awide spectrum of measures should remain eligiblefor support but that in particular
measuresin favour of the young unemployed, women, thelong-term unemployed, the disabled and
the socially excluded should be retained while preventive measures against unemployment should
beintensified. The Resolution called for support measuresto be extended to awide variety of new
areas, ranging from support for post-graduate education to support for study for environmental
protection qualificationsto measuresagainstilliteracy. Inparticular, Parliament called for retention
of gender equality as a Community employment objective and encouragement for measures to
Improve opportunities for women.

288 21.11.1997, 0J C 371/97, p.251.
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The Resolution noted that appropriations should be allocated among the Funds initialy in
accordance with the political priorities of the Community and called for the allocation of
appropriations from the Socia Fund to the Member States to take place only after Structural Fund
appropriations had been allocated to individual Funds. Parliament called for the creation of a
reserve of 5% of appropriations to be used as an incentive in mid-term to reward those Member
States which had made best use of their appropriations until then. Moreover, the Resolution called
for unused appropriationsto be made available to other regions or Member States, the Commission
should allocate these retrieved appropriations to exemplary measures which deserved wider
dissemination.

Parliament called for a drastic simplification of the programme planning procedure, with the
Commission responsible for defining the objectives to be pursued and the Member States
responsible for implementation. The Resolution proposed that the social partners and non-
governmental organisations should become involved in implementation and evaluation of projects
and that the Commi ssion should devise quantitative and qualitati ve objectivesjointly with national,
and regional authorities, which should then select the appropriate implementation measures.
Common evaluation criteria should be devised to allow comparisons at the European level. The
Commission, in the negotiations on the rel evant proposals from the Member States, should be able
to earmark up to 40% of available appropriations for measures for a particular target group.

Parliament called for administration of the Fund to be simplified; the administrative provisions of
the Structural Funds should be harmonised, greater use made of uniform planning documents and
thetransfer of appropriations should be quickened to ensurearrival withinthreemonths. Parliament
proposed that the principle of additionality should bemoreclearly defined and morestrictly checked
and that co-financing should be retained.

The Resolution called for Social Fund interventionsto be co-ordinated with the guidelines adopted
under the European employment strategy. Finally, Parliament noted that the accession of the
Central and Eastern European countries called for their gradual inclusion in Community structural
support.

The Commission’s reaction to these proposals is contained in its Proposals for a new Regulation
establishing general provisionsfor the Structural Funds and for anew Regulation for the European
Social Fund, which reflect many, but not all, of Parliament’srecommendations®. The Commission
agreed that the European Social Fund should continue to target both horizontal and regional
objectives. It proposed a reduction in the number of Objectives from seven to three and in the
number of Community initiatives from thirteen to three; the three proposed Objectives are
development and structural adjustment of regions whose development lags behind (Objective 1),
economicand socia conversion of areasfacing structural difficulty (Objective 2) and the adaptation
and modernisation of systems of education, training and employment (Objective 3). Inview of the
great diversity of policiesand practicesin the Member States, awide spectrum of activities should
remain eligible for support from the European Social Fund. The Commission agreed that support
for preventive employment policy and the promotion of equal opportunitiesshould beincreased and
aminimum level of support set for these policy fields. Moreover, the Commission accepted that

289 European Commission, Proposal for a Council Regulation (EC) laying down general provisions on the
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interventions should be co-ordinated with the guidelines adopted under the European empl oyment
strategy. The Commission also agreed that the programme planning procedure should besimplified
and called for a clearer definition of responsibilities in a broader and deeper partnership; the
Commission would be responsible for strategy, ensuring the observation of Community priorities
and verification, while detailed programming would be | ft to the authoritiesin the Member States.
Moreover, the social partners and non-governmental organisations should be involved in
implementation and evaluation, as Parliament had proposed. The Commission accepted that the
principle of additionality should be retained and that its implementation should be more closely
monitored. Moreover, amid-term performance reserve would be established, which would be used
as an incentive to reward programmes which had performed well; this reserve was fixed at 10% of
appropriations rather than the 5% Parliament had proposed.

TheCommission did not take up Parliament’s proposal sconcerning the all ocati on of appropriations,
the earmarking of fundsfor target groups, the re-all ocation of appropriations not used by aMember
State and the inclusion of the Central and Eastern European countries.

Resolution on trans-national trade union rightsin the European Union®®

The Parliamentary Rapporteur argued that the Community should take steps to recognise trade
union rights™®'. The Rapporteur acknowledged that Article 137(6) of the Treaty of Amsterdam
(formerly Article 2(6) of the Agreement on Socia Policy) provided that Article 137 should not
apply to theright of association and the right to strike. Nevertheless, there was a growing need for
the Community to recognisetrade union rights. Parliament had repeatedly urged that the European
Commission should make representations at the international trade conference, held under WTO
auspices, to ensure that countries outside the Union observed international |abour standards; the
Union had now begun to make international agreements conditional upon observance of these
standards. Moreover, asthe enlargement of the Union would include countries with very different
attitudes to trade union rights, it was necessary for these rights to be clearly formulated at the
Europeanlevel. Theprovisions, introduced by the Single European Act and extended by the Treaty
on European Union, for collective agreements between the social partners could be used for the
€elaboration of pan-European trade unionrights. Moreover, European integration and the associated
freedom of movement of workers, the large increase in the number of workers with atypical
employment contracts and globalisation made it essential to enshrine the right to freedom of
association in the Treaty on European Union. Furthermore, the Rapporteur noted that recognising
the right to freedom of association at the European level would implicitly establish thisright at the
national level.

In its Resolution, Parliament noted that ILO Conventions 87 and 98 concerning freedom of
association and collective bargaining and the relevant provisions of the European Social Charter
must be applied at the Community level. The Resolution called for the repeal of Article 137(6) of
the Treaty of Amsterdam and for Article 137(3) to be made subject to the co-decision procedure and
majority voting in the Council. Parliament called for the right of association, collective bargaining

20 271998, 0J C 226/98, p.64.

21 Committee on Employment and Social Affairs, European Parliament (Rapporteur: Ria Oomen-Ruitjen),
Report on trans-national trade union rights in the European Union, 20.3.1998, A4-0095/98.
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and industrial action to be enshrined in the Treaty on European Union. In Parliament’s view, trade
union rights at the European level must be established to ensure protection against discrimination
for employees who were active in trade unions and to guarantee that workers were allowed to join
trade unions.

Tothisend, Parliament urged management and |abour to draw up proposal sfor negotiating suitable
rules and principles and aso to enter a dialogue concerning appropriate instruments to prevent
collective labour disputes. The Resolution also called for the establishment of conciliation,
mediation and voluntary arbitration procedures at the appropriate levels.

Turning to action by the Community, Parliament urged the Council to support agreements between
the socia partners under Articles 138 and 139 of the Treaty of Amsterdam and called on the
Commissionto devotepart of itsannual report under Article 136 to arrangementsdesigned to secure
trade union rights at the European level. Parliament also called on the Commission to investigate
the best way for the social partners to establish agreements under Article 139 and to conduct
appropriate studies and investigations by the end of 1998. Parliament also noted that in future it
would devote part of itsannual debate onthe Social Charter to the question of extending trade union
rights to the European level.

Joao de Deus Pinheiro replied to the Report for the Commission on 2 July 19982 The
Commissioner noted that while the right to freedom of association and collective bargaining were
recognised in the Community Charter of the Fundamental Social Rights of Workers and implicit
in Article 136 of the Treaty of Amsterdam, as the right to freedom of association and the right to
strikewere not within the scope of Article 137 of the Treaty, the Commission did not intend to bring
forward legislation on these matters. Nevertheless, the Commission considered that the question
of fundamental social rights required greater consideration at the European level. To thisend, the
European forum on social policy held in June 1996 had considered thisissue and the Commission
had established agroup of expertsto examine progressin thisfield and to make recommendations
for future action.

Resolution on the situation of frontier workersin the European Union®®?

The Parliamentary Rapporteur noted that theimpetusfor her report had been provided by apetition
submitted by two Belgian trade unions whose members had been adversely affected by changesin
Dutch social security regulations®. While Dutch workers had been compensated for anincrease
in Dutch socia security contributions by acorresponding reductionintax, Belgian frontier workers
(that is, persons who work in one state but return daily to their home in aneighbouring state) in the
Netherlands had to pay the increased social security contributions without benefiting from the tax
reduction. Thisproblemwasmerely oneexampleof thedifficultieswhich confront frontier workers
in the European Union; Italian frontier workers in France, for example, pay high social security
contributionswithout obtaining full rightsto French social security benefits, whilefrontier workers

292 Verbatim Report of Debates of the European Parliament, 2.7.1998, point 2.
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in Germany pay "Pflegeversicherung’ (nursing care insurance) even though they obtain no benefits
thereby unless there is a comparable system in their country of residence.

The Rapporteur noted that although the 380,000 European frontier workers constituted only asmall
proportion of the 150 million European workforce, they neverthel ess played an important symbolic
role, both in respect of the general goal of European integration and the development of the single
labour market. However, frontier workers, often working in peripheral areas and few in number,
had been neglected by national governments. Consequently, it was necessary for the Union to
address these issues.

The Rapporteur argued that problems arose principally with respect to social security and taxation.
In general, only frontier workers currently in employment enjoyed access to health care in the
country of employment; their family members and retired frontier workers were excluded.
Problemsal so arosewith early retirement schemes, and supplementary pension schemes, whichfell
outside Regulation 1408/71. Further problems arose concerning the definition of entitlement to
unemployment benefits, and concerning replacement income during career breaks.

Turning to taxation, the Rapporteur noted that under the OECD’s Model Convention on double
taxation, frontier workerswere exempted from the normal principal that income should betaxed in
the country of employment. Frontier workers instead paid tax under any one of three possible
arrangements. First, income might be subject to tax in the country of employment. In this case,
frontier workersfrequently paid higher taxes than residents, asthey were unableto enjoy either the
tax benefitsgranted to residentson the basisof their family situation or various deductions extended
to residents. Although the European Court of Justice had held that frontier workers earning the
greater part of their income in a country where they did not reside were entitled to the same tax
benefits and deductions as residents, in practice such workers still experienced problems.
Alternatively, frontier workers might pay tax in their country of residence or might be liable to tax
in both countries, with a compensation system operating to transfer tax revenues between the two.

The Rapporteur pointed out that Regulation 1408/71 provided that frontier workersshould pay their
socia security contributionsin their country of employment. Where frontier workers also paid tax
in their country of residence, problems arose as there is no uniform definition of social security
contributions. For example, Belgian frontier workers in France pay both French socia security
contributions of 20 per cent of income, and 13 per cent tax in Belgium; however, one-third of the
Belgian tax isused to fund social security. Frontier workers thus end up paying two sets of socia
security contributions.

In a comprehensive Resolution, Parliament called on the Commission to undertake a broad range
of initiatives to address the problems identified by the Rapporteur. The Resolution urged the
Council to adopt the Commission’s current proposals for the reform of Regulation 1408/71
concerning rules for early retirement, access to health care in the country of employment and
eigibility for unemployment benefits and called for the Commission to make further proposals
concerning social security rights with respect to career breaks, supplementary pensions and non-
statutory social security schemes. The Resolution also called on the Commission to apply at once
the Memorandum on theimplementation of Recommendation 94/79 concerning thetaxation of non-
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residents, urged the Commission to submit a proposal for a Directive on this subject and called on
the Member States to bring their legislation into line with the case law of the European Court®>.

Moregenerally, the Resolution called on the Commission to take action against the inconsistencies
between national tax and social security systems which affected frontier workers, to undertake
research into the various possible taxation systems for frontier workers and called for the adoption
of auniform definition of "frontier worker". Parliament called for an evaluation of the effect of
existing double taxation agreements between the Member States and called for a European
Convention on the avoidance of double taxation. Parliament also drew attention to the precarious
situation of frontier workers employed in third countries with which the European Union had not
concluded agreements on social security and called for these situations to be reviewed.

The Resolution called for aDirective requiring the Member States, when adopting new legislation
concerning socia security, taxation or employment, to apply a"Europetest” to assess the effect on
frontier and migrant workers. When the "Europe test” revealed that a legislative change would
disadvantage frontier workers, the affected workers should be entitled to compensation from
statutory compensation arrangements established by the Member States. Parliament welcomed the
Commission’s action plan for the free movement of workers and the proposed merger of two
Advisory Committees on Migrant Workers and Free Movement into a single body; Parliament
urged these Committeesto pay particul ar attention to the problems of border areas. The Resolution
welcomed the Commission’s proposal to promote cross-border co-operation, especially concerning
issues affecting border workers. In particular, Parliament called on the Commission to conduct
experiments in border regions whereby frontier workers would be able to choose freely between
health care either in their country of residence or in their country of employment.

Parliament considered that the European Employment Service partnerships (EURES) should be
intensified and called for therole of EURES consultantsto be extended from providinginformation
to warning of problemsin border areas; to this end, the Commission should plan the financing and
functions of EURES with special reference to cross-border initiatives. The Resolution also asked
the Commission to consider other cross-border forms of co-operation, such asinterreg and Euregio,
and called on the Commission to publish annual studies on the situation of frontier workers.

Padraig Flynn gave the Commission’s response to the Report on 27 May 1998°°. He noted that the
Commission supported the Rapporteur’s concerns and that the Commission’s 1997 action plan for
free movement of workers had underlined the need for action to overcome the problems caused for
frontier workersby disparitiesin national systemsof social security, taxation and health care?®’. The
Commissioner noted that the Commission had for many years been attempting to tackle the tax
problems faced by frontier workers; as long ago as 1979, the Commission had presented a draft
Directiveto harmonise certain aspects of thetax treatment of non-residents but the proposal had not
been adopted by the Council. Thusin 1993 the Commission had adopted Recommendation 94/79
which, together with the judgment of the European Court of Justice in Schumacher, had improved

2% Commission Recommendation 94/79 on the taxation of certain items of income received by non-residentsin
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the position of frontier workers™®. Most Member States had now more or less adapted their
legidlation in line with Recommendation 94/79.

The Commissioner pointed out that the Commission kept under review the legidation in the
Member Statesand had initiated i nfringement proceedingsagainst several Member Statesfor failure
to respect the non-discrimination rule. Although the Commissionin principleaccepted the need for
Community action in the field of tax jurisdiction, it had to take into account the need to achieve
unanimity in the Council in order to adopt legidation in this field. Any attempt to conclude a
European convention on the avoidance of double taxation would also require unanimity.
Nevertheless the Commission undertook to pay particular attention to the need for a coherent
solution to the tax and social security problems faced by frontier workers.

Turning to socia policy, the Commissioner drew attention to the recent case law of the European
Court of Justice which had established that a person insured for medical carein one Member State
Is entitled to reimbursement by that State for medical care received in another State in accordance
with the rates applicable in the State of insurance®. The Commissioner took the view that these
judgments rendered otiose the Rapporteur’ s suggestions concerning health care.

The Commissioner welcomed the suggestion that EURES partnerships should be stepped up but
noted that, while the number of partnerships had increased from eleven to eighteen during the
previous two years, the budget had fallen dlightly. Mr Flynn noted that the cross-border
partnerships provided information to frontier workers about their rights and obligations and hel ped
to bring obstaclesto mobility to the attention of national and European institutions,; the Commission
intended to gather this information in a more structured way in the future. While the EURES
network would not be able to provide complete coverage in all border areas within the Union, the
Commission intended to present acomprehensive report to Parliament on the work of EURES for
1996-97, which would provide an opportunity for detailed dialogue on the future development of
EURES*. Furthermore, the Commissioner noted that the Cardiff European Council would
announce the establishment of call centres in all Member States to advise al citizens of their
rights®,

Finally, addressing the proposal for a Directive on a"Europe test" to assess the effect of national
legislation on frontier workers, the Commissioner noted that in general the Commission would use
its powers to ensure that national laws were compatible with Community laws. As far as an
assessment of |egislation which was compatible with Community law but which nevertheless had
a detrimental effect on frontier workers was concerned, while the Commissioner thought that a
Directivewould beinappropriate, he undertook that the Commission would stimulate cross-border

2% Case 215/87, Schumacher, (1989) ECR 617.

29 Case 120/95, Decker, (1998) ECR 1-1831 and Case 158/96, Kohll, (1998) ECR 1-1931.
30 Eyropean Commission, Developing a European Service in favour of mobility and employment. Report on
EURES activities 1996-97 in accordance with Regulation (EEC) No 1612/68, Article 19(3), 3.7.1998,
COM(98)0413.

%01 At the Cardiff European Council, the Commission launched a new and comprehensive information service
"Europe Direct" designed to inform citizens of their rights by means of guides, fact sheets and practical
advice, General Report on the activities of the European Union 1998, para.1152.
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co-operation to assess the social and economic consequences of national legislation on frontier
workers.
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CONCLUSIONS

From the establishment of the Reflection Group onwards, Parliament was fully involved in the
Intergovernmental Conference and contributed to the discernible and practical progressinthe areas
of employment and social policy made by the Treaty of Amsterdam. Parliament’s principal
objectives, theincorporation of the Agreement on Social Policy into the Treaty and the adoption of
aChapter on Employment, were both realised. However, thedivergent views of the Member States
on employment policy ensured that the provisions of the new Chapter on Employment were rather
vaguer than Parliament had wanted. Nevertheless, the Employment Chapter creates a framework
for co-operation between the Member States, establishes clear objectives and gives the Member
States and the Commission the tool s to achieve these objectives. Not only was the Agreement on
Social Policy incorporated into the Treaty but it was amended so asto take account of several points
raised by Parliament; a legidative basis is provided for certain measures concerning social
exclusion, the provisions concerning gender equality are strengthened and reference is made to the
European Social Charter and the Community Charter of Fundamental Social Rights. Other
recommendationswere not taken up. In particular, the Community Charter of Fundamental Social
Rightsis not incorporated into the Treaty, nor is any attempt made to strengthen the rights of third
country nationals legally resident in the Community.

Parliament adopted a detailed Resolution in preparation for the L uxembourg European Council on
Employment and many of its recommendations are reflected in the Council’s conclusions. The
Council agreed with Parliament on the importance of completing the Single Market, of reducing
regul atory burdenson business, of making venture capital morereadily availableand of establishing
trans-European networks. Parliament and the Council also agreed on the need to shift from passive
to active measures against unemployment, to encourage training and to promote flexibility in
working patterns without sacrificing security. Perhaps Parliament’s most notable achievement,
however, wasto stimulate the creation of the growth and employment initiative, which will finance
employment by SMEs.

Parliament proposed formal amendments to fifteen of the twenty-one legislative acts concerning
social policy adopted by the Council between September 1995 and December 1998. Although
Parliament made suggestions concerning Directives 96/34 and 97/81, it was, under Article 4 of the
Agreement on Socia Policy, excluded from formal participation in the legisative procedure.
Parliament tabled no amendments to Directives 97/74, 97/75 and 98/23 which were merely
admini strative measures designed to take account of the United Kingdom’s acceptance of legislation
already adopted under the Agreement on Socia Policy. Parliament also adopted without debate
Directive 98/59 on the approximation of the laws of the Member States relating to collective
redundancies, which was purely a codification measure.

Parliament’ simpact on the remaining fifteen measures varied. Parliament had a very significant
impact on Directive 96/71 on the posting of workers; the Directive reflected Parliament’s views on
its application to undertakings established outside the Community, the type of rules covered, the
exceptions allowed and the means of enforcement.

Parliament had very little impact, however, on Directive 98/50 on the transfer of undertakings.
Even though Parliament was able to reach agreement with the Commission that the Commission’s
proposed alteration to the definition of "transfer" should be dropped, the Council refused to respect
thisagreement. Of Parliament’s eighteen amendments, the only oneto survivewasaprovision that
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the Member States must prohibit the fraudulent misuse of insolvency proceedings so asto deprive
employees of their rights.

Parliament’ simpact on Decisionsconcerning the operation of thelabour market wasequally limited.

Parliament had no impact whatever on Decision 97/16 establishing an Employment and L abour

Market Committee. Although Parliament tabled eight amendments concerning Decision 98/171 on

Community activitiesconcerning analyss, research and co-operation in employment and thelabour

market, the Commission’s proposal was substantially altered by the Council and the amendments
weredisregarded. Parliament adopted sixteen amendmentsto Decision 98/347 concerning financial

assistance for SMEs, but again had a negligible impact, securing only one substantial change
concerning the inclusion of an article on management fees.

Turning to social security, Parliament had amost no impact on the Regulations amending
Regulations 1408/71 and 574/72, largely because neither Commission nor Council waswilling to
accept that proposalsintended to effect technical amendments to Regulations 1408/71 and 574/72
should becomeavehiclefor extensive substantive changesto social policy legislation. Parliament’s
amendment concerning amatter of detail in Regulation 1290/97 was accepted in part. However, all
Parliament’ samendments to Regulations 3095/95, 3095/96 and 1223/98 were rejected. While
Parliament tabled eighteen amendments to Directive 98/49 safeguarding supplementary pension
rights, it secured only minor changes to the wording of one article and the modification of a
definition.

Parliament had much greater impact on Directives concerning health and safety, which were
adopted using the co-operation procedure. In Directive 95/63 on health and safety requirementsfor
the use of work equipment, Parliament secured the inclusion of areference to ergonomics, which
had not been contemplated in the Commission’s proposal, and required the provision of information
about risks to workers, as well as adding fifteen more detailed anendments. Parliament’s impact
on Directive 97/42 on protection from exposure to carcinogens was more restricted: Parliament
secured only one important change, concerning the measurement of exposure to carcinogens.
Parliament also had avery significant impact on Directive 98/24 concerning exposure to chemical
agents at work. The Council accepted thirty of its thirty-eight amendments at first reading,
including several important amendmentsto the key provision of the Directive, and six out of twelve
amendments at second reading.

Parliament also had a considerable impact on two measures concerning vocational training.
Parliament secured substantial amendments to Regulation 1572/98 concerning the European
Training Foundation, concerning the functions of the Foundation, the Director’sterm of office, the
provision of detailed information in the Foundation’s budget, the introduction of an independent
element in the monitoring process and the establishment of guidelines for the Foundation’s work.
Parliament successfully exerted influence on Decision 1999/51 on the promotion of European
pathways in work-related training; the Decision reflected Parliament’s amendments concerning
wider access to the scheme, the need for the EUROPASS Training document to be issued on the
basis of common principles and the submission of areport by the Commission.

Parliament’ simpact on legisl ation adopted under the consultation procedureisthusin general very
limited. With the exception of Regulation 1572/98, Parliament was usually able to secure only
minor changesto proposal s brought forward under the consultation procedure. However, in certain
cases, it was able to persuade the Council to accept a significant amendment, as in the case of the
addition of the provision concerning fraudulent misuse of insolvency proceedings in Directive
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98/50. Parliament had aconsiderably greater impact on legislation adopted under the co-operation
and co-decision procedures. Of thefour Directivesadopted under these procedures, Parliament had
asignificant impact on al but one.

Parliament’s own-initiative reports enjoyed mixed fortunes. Many of the recommendationsin the
Resolution on the European Social Fund were accepted by the Commission, while the Resolution
on areduction and adaptation of working time has been wel comed as avaluabl e contribution to the
ongoing debate on the future of European social policy. The Resolution on housing policy,
however, has been entirely ignored. The report on trans-national trade union rights was largely
rebuffed by the Commission, which drew attention to the exclusion of the right to freedom of
association and the right to strike from Article 137 of the Treaty, while accepting that the issue of
fundamental social rightsrequired further exploration. The Commission welcomed the Resolution
onfrontier workers and agreed that it would pay attention to the need to achieve a coherent solution
to problems concerning the social security entitlements and taxation of frontier workers, while
drawing attentionto thedifficulty of securing agreement inthe Council onany proposasconcerning
taxation. Moreover, the Commission agreed to tackle this issue by encouraging cross border co-
operation, improving the provision of information to frontier workers and examining the operation
of EURES.
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