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Conclusions and recommendations

The situation of the cross-border labour markesemés significant problems for businesses,
workers and Member States, in particular with rdgar unfair competition, social dumping,
illegal activities and various types of fraud raigtto tax and social security. In addition, the
lack of information for businesses and workers,rpmmoperation between the Member States
and the general low capacity of the labour inspetés have aggravated existing problems and
disputes. Despite some steps having been takenElthénstitutions, the President of the
Commission, the EESC, the social partners and sogiety organisations have spoken of the
need to increase and improve efforts to overcomsesttuation.

The Commission's proposal for a regulation settipg European Labour Authority (ELA) is, if
adequately implemented, an important step in tgatrdirection towards improving cross-
border mobility, enforcing European and nationagidkation, fostering cooperation between
national labour market authorities and improvingess to adequate and up-to-date information,
tackling illegal activities and strengthening tinéernal market, provided that the ELA respects
national and European competences and the MemlagesStiemonstrate their support and
cooperation.

The EESC supports the Commission's initiative tip ls®lve the problems relating to cross-
border mobility. It notes that the Commission ispgwsing a regulation to set up a European
Labour Authority and stresses that a balanced fafrstructured cooperation between Member
States has been established with the aim of seahkimayative solutions and added value for
businesses, workers and national labour authoréiie$ inspectorates, whilst preserving the
principle of subsidiarity.

In general, the EESC agrees with the Commissidfost €0 improve cross-border cooperation
and to avoid illegal practices. In particular, BESC highlights points of agreement (see 4.1),
puts forward comments (see 4.2) and makes a nuafilpeoposals (see 4.3) that it hopes will be
considered in order to improve the efficiency & #LA's activities.

The EESC recommends that the Commission take geratwhen incorporating the various
bodies into the ELA, so that accumulated experiemteknow-how are turned to good use and
S0 as to ensure that there is no overlap with atistruments and structures, ultimately with a
view to making sure that the ELA's action is mdfeative. The independence of the ELA must
be guaranteed by granting it its own resourceshlamgit to carry out its tasks. However, the
EESC warns that the ELA may experience a shorthgesources, which could compromise its
effectiveness. Therefore, while noting these camcend some which have been expressed
about its cost-effectiveness, it is important tewge that its resources are properly managed.

The EESC singles out the proposal referring tdritielvement of the social partners (see 4.3.3)
for special attention. It will be easier to findwgions to the problem of cross-border mobility if

the social partners are more actively involved @ibBean, national and sectoral level, which is
the objective of this EESC proposal. The EESC psepathat the ELA's stakeholder group
become an ELA advisory board and that the involvenoé the social partners in this body be
strengthened.
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2. Background

2.1 There has been a very significant increase in labmbility in recent years: between 2010 and
2017 the number of people living or working in arvteer State other than that in which they
were born rose from 8 to 17 million and the numtitgposted workers rose by 68% from 2010,
reaching 2.3 million in 2016. There are also ovenilion workers in the road transport sector
who cross intra-EU borders on a daily basis tospant goods or passeng]ers

2.2 One important aspect of the social situation indperis that the poverty rate has not
significantly decreased and that it affects 23.504he population of the European Unfon
Some of these are people are inactive and demetivgieople with disabilities, immigrants
from third countries, Roma and homeless peopleh winumber of them living in a different
Member State than the one from which they origin&mutions could be more readily found
for these people if cross-border labour marketgtioned more efficiently, as this would open
up more employment opportunities.

2.3 The European institutions have expressed their sriew the issue of labour mobility. The
Commission states that "concerns remain regardingpiance with and effective and efficient
enforcement of EU rules, which risks jeopardisingst and fairness in the Internal Market. In
particular, concerns have been voiced in relattomébile workers being vulnerable to abuse or
being denied their rights, as well as businessesatipg in an uncertain or unclear business
environment and unequal playing fieldThe European Parliament underlines the "needtooth
reinforce controls and coordination between and Nbgmber States", including through
strengthening of information exchanges betweenunlspectorates, and to actively support
the exercise of free movement rigﬁts"l’he Council has stressed "the need to improve
administrative cooperation and develop assistandardormation exchanges in the context of
fighting fraud related to the posting of workerd)il emphasising the importance of clear and
transparent information for service providers artkers®,

2.4 In his State of the Union address on 13 Septemb&r,2Jean Claude Juncker, the president of
the Commission, clearly sums up the European intits' position: "We should make sure that
all EU rules on labour mobility are enforced in arf simple and effective way by a new
European inspection and enforcement body. It isirab® have a Banking Authority to police
banking standards, but no common Labour Authordy énsuring fairness in our single
market®.

SWD(2018) 68 finalp. 7.
Population at risk of poverty or social exclusi@f16 (EUROSTAT, 2018).

COM(2018) 131 finglp. 1.
COM(2018) 131 finglp. 1 and 22015/2255(IN), 2013/2112(IN), 2016/2095(IN}.
COM(2018) 131 finglp. 2.

The 2017 State of the Union address is availablettps://ec.europa.eu/commission/state-union-2017_en
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The EESC has already issued a number of opiﬁ'mlmﬂ;his topic.

Despite the adoption in recent years of a numbenibhtives and proposals to promote fair
labour mobility, they are still inadequately implemted and enforced.

The current situation, which is characterised bysal and illegal practices in some Member
States, is linked to populism and has fostered ghg-European sentiment and growing
protectionism that have emerged in recent yeansany Member States.

The findings show that the rights laid down in tBbarter of Fundamental Rights of the
European Union are not being upheld, particulaniches 15, 16, 21, 29, 31, 34, 35 and 45.

In addition, recognition of this situation was afe¢he main arguments for the Proclamation on
the European Pillar of Social Rights, which aimsasuring the citizens "equal opportunities
and access to the labour market, fair working dioth and social protection and inclusian”

The comments from the EU institutions are in linéhwarnings and reports that the European
social partners, trade unions, businesses and &eruoh national authorities have issued over
the years, calling for policies to resolve thisiess

It is recognised that there are significant differes between Member States in terms of labour
inspectorates' tasks and resources; in many chsesutnber of inspectors is lower than that
recommended by the IOMoreover, the decrease in resources allocatéabtmur inspection,
language barriers and variations in the degree igitatisation have highlighted the poor
knowledge of how cross-border labour mobility opesaleading to the need for activities at EU
level and assistance to Member States to overcbe®etshortcomings and be more efficient
and proactive in cooperating and voluntarily suibitg to joint initiatives.

The results of internet-based open public consoits and internal consultations show that
there is a gap, particularly in terms of inadequsiigport and guidance for workers and
businesses in cross-border situations, includingoritplete and fragmented information
available to the public concerning their rights asfdigations, insufficient cooperation and
coordination among the national state authoritiegl anefficient implementation and

enforcement of the rules. Targeted consultatioreddgd varied results. The majority of
respondents support the creation of a new Authdht focuses on improving cooperation
between Member States by facilitating the exchasfgaformation and good practices. At the
same time respondents underline that the new atythsmould fully respect Treaty based
national competencies and should not impose additiceporting requirements. There were
also critical voices concerning potential duplioatwith existing administrative structures.

10

0J C 75, 10.3.2017, p. 80J C 264, 20.7.2016, p. 10J C 345 of 13.10.2017, p.;88J C 197, 8.6.2018, p. 45
COM(2017) 250p. 4.

According to ILO Convention No. 81, the recommah@diocation is one inspector per 10 000 workerindustrialised market
economies (ILO 297th Session, November 2006).

COM(2018) 131 final
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General comments

The EESC supports the Commission's efforts to cortlegal activities and fraud relating to
cross-border mobility. To this end, setting upuedpean Labour Authority follows on from the
political guidelines of July 2014 on building a rasocial Europe.

The EESC agrees with the Commission on the needffective cooperation between national
authorities and for a concerted administrative reéffim manage a labour market that is
increasingly European and to respond, via the Ebuld it be set up, with a clear mandate
respecting subsidiarity and proportionality in ar,fasimple and effective manner to major
challenges that arise in relation to cross-borcteinihhyll.

The EESC supports the view of the Commission thedss-border labour mobility in the EU
benefits individuals, economies and societies aghale" and that such benefits "depend on
clear, fair and effectively enforced rules on crbesder labour mobility and social security

Having examined the Commission's proposal, the EE&Giders it to be in line with the
following requirements: the principles of subsidiarand proportionality, the common
Parliament and Council agreement on the ratiortais@f decentralised European agencies, the
better regulation principle and the relationshipaleen the proposed initiative and the Platform

The EESC believes that the Commission's decisi@mptdor an operational solution — namely
setting up a new agency based on cooperation bettheeMember States and building on the
existing structures — is, out of the various paktds consideretf, the right one and responds
to actual needs at the current time. It shares Gbenmission's view that this way of

implementing the ELA — i.e. through regulation,appproved — would provide greater legal
security and it is therefore the most approprigi#o.

The EESC considers that, with cooperation and stifpmm all Member States, setting up the
ELA can address the significant shortcomings idiegtiabove. The EESC underlines that the
ELA should focus on improving labour mobility, endong the rules, tackling illegal activities
and strengthening the internal market by boostmgszborder cooperation between Member
States. The more focused the work of the ELA, &aedctearer its objectives, the better it will be
able to fend off misrepresentations or negativerpretations of its significance.

The European Commission lists these challengésllawss: - cases of social dumping, non-enforcenwdrexisting legislation and
fraudulent practices in cross-border situationieadequate information, support and guidance fakems and employers in cross-
border situations concerning their rights and datlans; - insufficient access to and sharing obiimfation between national
authorities responsible for different aspects bbla mobility and social security coordinationnsufficient capacity on the part of
national authorities to organise cooperation wittherities in other Member States; - weak or absgsthanisms for cross-border
enforcement and compliance activities; - the latla @ross-border mediation mechanism between MerSkegies covering all

3.1
3.2
3.3
coordination*?.
3.4
on undeclared work.
3.5
3.6
11
aspects of labour mobility and social security damation.
12 COM(2018) 131 final
13

SWD(2018) 68 finahndSWD (2018) 69 finglChapter B.
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Broadly speaking, the EESC supports the Commissign@posal for a regulation, particularly

the objectives (Article 2), tasks (Article 5), tirformation on cross-border labour mobility

(Article 6), access to cross-border labour mobildggrvices (Article 7), cooperation and

exchange of information between the Member Statetic(e 8) and cooperation in the event of

cross-border labour market disruptions (Article ad)these define the ELA's tasks, which could
contribute to ensuring equal labour and social tegim the host country, tackling social

dumping, promoting healthy competition between canips and combating fraud relating to

cross-border mobility, problems that the MembeteStaannot resolve alone.

The EESC believes that the objectives and taskimiexihe legitimate doubts raised about the
effective functions of the ELA and the nature efrible.

The EESC believes that the ELA's activities mekth& conditions needed to make a positive
impact, insofar as it will contribute to providiige Member States and social partners with
effective operational and technical support to canillegal activities, abuse or fraud relating to
labour mobility. Enforcement of workers' and citize rights to equal treatment, access to
employment opportunities and to social securityl Wwi¢ ensured through the provision of
relevant information and services to workers andgleyers, cooperation and exchange of
information between national authorities, the cagyout of joint and concerted inspections,
and collaboration in the event of disputes andugigon of the labour market with cross-border
implications, such as the restructuring of compaaféecting several Member States.

The EESC would like the ELA to be a source of irsjn and encourage growth in the
capacity of national authorities, in particular dab inspectorates and their staff, as well as
providing information and advice to help Europeasibesses and workers to understand which
rules apply in cross-border situations.

The EESC stresses the importance of new forms ok Wt result from technological and
digital innovation in businesses and the labourketaiThey will inevitably emerge in situations
of cross-border mobility and the ELA will therefdnave to take account of this new reality.

The EESC hopes that the potential synergies raguitom pooling experience, skills, capacity
and tasks, and from cooperation planned under tiAe ®&ill be effective, avoiding duplication
and lack of clarity, given that:

3.12.1 It will include a number of existing bodies, such the European Employment Service

Network (EURES), the Technical Committee on theeFiMovement of Workers, the
Committee of Experts on the Posting of Workers, Thehnical Commission, Audit Board and
Conciliation Committee of the Administrative Comsimn for the Coordination of Social
Security Systems and the European Platform on Uaset\Work.
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3.12.2 It will cooperate with existing European Agenciaghe area of labour, Cedef’é‘pthe ETE®

EU-OSHA'®, Eurofound’, the Administrative Commission for the Coordinatiof Social
Security Systems, the Advisory Committee for th@@mation of Social Security Systems and
the Advisory Committee on Freedom of Movement farriéérs.

3.12.3 However, the EESC hopes and anticipates thatntegiiation and reinforced cooperation will

3.13

3.14

4.1

41.1

result in effective progress being made in termegftitiency, and that the good practices and
the existing work in the various areas will not lsedermined. The EESC notes the good
examples in the Benelux countries, the Platformundeclared work, and the introduction of
European identity cards in the construction industihese initiatives should be safeguarded
and replicated as far as possible and, buildinthese capacities, other innovative initiatives of
the same kind can be launched. An example of suotwvative initiatives is the creation of a
European social security number, to be implemerit#idwing the ongoing updating of
Regulation (EC) No 883/2004 on the coordination sokial security systerh% and the
completion of work for the Electronic Exchange ol Security Information (EESSI).

The EESC stresses the importance of providingherinvolvement of the social partners in the
running and governance of the ELA (Article 24). Hwer, the EESC underlines that the way in
which this involvement has been provided for isadie inadequate. It hopes that this
involvement will meet the conditions needed to theative in providing genuine added value in
solving real labour mobility problems.

The EESC believes that the ELA should respect theeiple of subsidiarity and should not be
allowed to interfere with the functioning of Memb@&tates' labour markets, particularly
regarding their industrial relations and collectivargaining systems, at all levels, with the
autonomy of the social partners and with the rughlabour inspectorates.

Specific comments
The EESC draws attention to and supports:

The promotion of joint and concerted inspectionthwiational authorities whenever instances
of non-compliance, fraud or abuse arise, thouglsehghould be in accordance with the
legislation of the Member States concerned. Thespections should be voluntary so as to
respect the competencies of the Member States.riieless, attention is drawn to the fact that
the possible failure to participate on the partaoMember State — which should always be
substantiated — could undermine the effectivenedsedELA's activities.

14

15

16

17

18

European Centre for the Development of Vocatidmaining.

European Training Foundation.

European Agency for Safety and Health at Work.

European Foundation for the Improvement of Livamgl Working Conditions.

OJ L 166, 30.4.2004, p.torrigendunDJ L 200, 7.6.2004, p. 1
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4.1.2 The fact that ELA does not have the power to it@tigint and concerted inspections, as this
falls within the remit of the national authoritiddowever, it can suggest that Member States
carry out joint inspections when it detects insénef non-compliance with legislation, abuse or
cross-border fraud.

4.1.3 The ELA's assumption of responsibility for the Buean Job Mobility Portal in collaboration
with the Single Digital Gateway, under the framekvarf the Internal Market Information
System (IMI) and the Electronic Exchange of SoSieturity Information (EESSI).

4.1.4 The ELA's recognition and encouragement of the raartty of the social partners and of
collective bargaining, and in particular the impoite of involving them in order to achieve its
own objectives.

4.1.5 The importance of the ELA's support, particulamythe field of information and technical
support to trade unions and businesses, as well @sses of cross-border labour disputes, thus
recognising the key role they play in enforcingséagion.

4.1.6 The ELA's role in mediating in disputes betweenamat authorities, particularly those relating
to social security issues, a process that neelos ¢tarified.

4.1.7 The fact that the national liaison officers, agbt ith the Member States, will certainly make
the ELA more effective. However, its operationakB with the Member States of origin should
be clarified, not only with the authorities butalsith the national social partners.

4.1.8 The independence of the ELA must be guaranteeddmytigg it its own resources, enabling it
to carry out its tasks. However, the EESC warns tira ELA may experience a shortage of
resources, which could compromise its effectivenéssre are also a number of concerns about
its cost-effectiveness and it is therefore impdrten ensure that its resources are properly
managed.

4.2 In view of the role attributed to the ELA, the EES@tes that:
4.2.1 Disputes between national administrations in thea af labour mobility and coordination of
social security may be resolved by means of mextiatarried out by the ELA upon request by,

and in agreement with, the national authoritiethefMember States.

4.2.2 The mediation may not call into question possibppeamls launched by any of the parties
involved to the competent courts.

4.2.3 There is a need to clarify the ELA's interactior amoperation with EU agencies and other
bodies linked to issues relating to work and to plimmce with, and enforcement of, legislation.

4.2.4 Setting up the ELA should not incur additional adistirative costs for companies and workers.
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4.3 In view of the need to achieve the objectives upideing the establishment of the ELA, the
EESC suggests that the Commission's proposalregudation include the following:

4.3.1 The obligation on Member States to cooperate WighELA, providing information, assistance
and access to national databases in the areagiglfteon, social security and taxation has to be
made clearer. The way that the costs will be shatgdamong the various Member States,
including for joint inspections, should also berifiad.

4.3.2 The work of the ELA should help combat fraud by king closely, where relevant, with
Europol and Eurojust.

4.3.3 Article 24 of the Regulation on the involvementtloé social partners should be amended, as it
is clearly inadequate, proposing instead that:

i. an ELA Consultative Committee be set up, to reptheé'Stakeholder Group";

ii. in addition to what has already been set out is #niicle, this committee should be tasked
with giving its opinion on the activity plan fordhlduration of the mandate and for the year in
question, the activity report and the Managemerar8e proposal on the appointment of the
Executive Director;

iii. this committee should be composed of 17 membergral2 the European social partners
(including relevant sectors such as constructigrjcalture and transport), 3 from the
Commission, the Chair of the Management Board, wiith chair the Consultative
Committee, and the Executive Director;

iv. this committee will meet at least three times ayea

4.3.4 The ELA should establish an up-to-date databaséhtinformation provided by the Member
States, comprising those companies that commitwinlaacts in relation to cross-border

mobility.

4.3.5 The ELA should be involved in introducing the Eugap social security number, although the
power of initiative resides with the Commission.

4.3.6 The ELA should draw up an annual report on croggidramobility, with an assessment of risks
and potential, particularly in the most vulnerag@graphical areas and/or sectors.

Brussels, 20 September 2018

Luca JAHIER
The president of the European Economic and Sodair@ittee

N.B.: Appendix overleaf.
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APPENDIX
tothe
OPINION
of the European Economic and Social Committee

The following amendments, which received at leaguarter of the votes cast, were rejected during
the discussions (Rule 39(2) of the Rules of Promdu

Point 1.1

Amend as follows:

1.1 The situation of the cross-border labour margetsents significant problems for
businesses, workers and Member States, in partioulth regard to unfair competition,
social-dumping, illegal activities and various tgpa fraud relating to tax and social security.
In addition, the lack of information for businessa®l workers, poor cooperation between the
Member States and the general low capacity of #®ur inspectorates have aggravated
existing problems and disputes. Despite some si@pag been taken, the EU institutions, the
President of the Commission, the EESC, the soeaghers and civil society organisations
have spoken of the need to increase and improoasefb overcome this situation.

Outcome of the vote:

For: 93

Against: 124
Abstentions: 13
Point 3.7

Amend as follows:

3.7 Broadly speaking, the EESC supports the Cononissproposal for a regulation,
particularly the objectives (Article 2), tasks (&f¢ 5), the information on cross-border
labour mobility (Article 6), access to cross-bord@bour mobility services (Article 7),
cooperation and exchange of information between Mwmber States (Article 8) and
cooperation in the event of cross-border labour ketdisruptions (Article 14) as these define
the ELA's tasks, which could contribute to ensugggal labour and social rights in the host
country, tackling_illegal practices—secial-dumpingromoting healthy competition between
companies and combating fraud relating to crossdleormobility, problems that the Member
States cannot resolve alone.

Outcome of the vote;

For: 96
Against: 121
Abstentions: 11
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