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Conclusions and recommendations

The European Economic and Social Committee (EES@pats the Commission's effort to
make working conditions for all workers, particljyathose in atypical employment, more
transparent and predictable as a concrete steprdewaplementing the European Pillar of
Social Rights.

The EESC regrets that it was not possible to ressk update the Written Statement Directive
(Directive 91/533/EEC) within the social dialogusarhework. It points out that the social
partners have a specific role in regulating trarespaand predictable working conditions
through social dialogue and collective bargainiegpecting the diversity among the Member
States and national practices.

The EESC also points out that the REFIT reportsitii@t the existing Directive 91/533/EEC

still has clear added value, achieves its purpm®ains an important part of the acquis and
continues to be relevant to all interested partémricomings were found, however, in relation
to effectiveness, the personal scope of the direetnd its implementation.

Some of the Member States have addressed the rifedleof atypical employment and put in
place safeguarding measures through collectiveeawgnats, social dialogue or legislation with a
view to ensuring fair working conditions and trdiwgis with diverse career paths in labour
markets, and the EESC explicitly welcomes this. CThenmission should clarify that such types
of protection should be upheld, in full respecthe autonomy of the social partners.

The EESC understands the objectives of the Commnigsioposal for a directive on transparent
and predictable working conditions which shoulddlet» better protection for workers,
particularly those in atypical employment. The EES@ints out that only a balanced, legally
sound, unambiguous and sufficiently reasoned palpeidl be able to guarantee the necessary
convergence and ensure coherent application ifctinepean labour market of the obligations
stemming from the proposed directive.

The EESC recognises the particular situation diinahipersons acting as employers, and micro
and small enterprises, which may not have the saswmurces available to them as medium and
larger enterprises when fulfilling their obligatomunder the proposed directive. The EESC
therefore recommends that the European Commissioh Member States should provide
appropriate support and assistance to such entitidelp them meet these obligations. The use
of model letters and templates, as already forebgehe proposal, is a good example and other
practical measures should be explored.

In order to ensure effectiveness of the rights jgied by Union law, the personal scope of the
Written Statement Directive should be updated tress labour market developments while at
the same time respecting national practices. Adagrob the Commission, the Court of Justice
of the European Union has, in its case-law, esthbdl criteria for determining the status of a
worker which are appropriate for determining thespaal scope of application of this directive.
The definition of a "worker" is based on theseetiit. The Commission should consider issuing
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guidelines to assist employers in fulfilling thebligations and raise awareness among workers,
thus reducing the risk of litigation.

The EESC highlights that Member States must be tabiketermine, under the social dialogue,
who falls within the scope of "worker" but that ghinust be interpreted in the light of the
purpose of the directive, which is to "promote meeeure and predictable employment while
ensuring labour market adaptability and improviiming and working conditions”. The EESC
highlights that domestic workers, seafarers arftefimen should therefore fall within its scope.
Working conditions of seafarers are already regdldab a high degree by the European Social
Partners' Agreement on the ILO Maritime Labour Gortion 2006, appended to the Council
Directive 2009/13/EC.

The EESC points out that the criterion of "beingl@emthe direction of another" in the definition
of a worker could hinder the inclusion of platfommrkers. It therefore recommends further
clarification so that such workers also benefitrrthe protection of the directive. The EESC
believes, however, that people using platforms wdre genuinely self-employed and
independent should be excluded from the scopeedditiective.

The EESC recommends that the personal scope dfirthetive with regard to the definition of
an employer should be clarified, as it is currentiprecise.

The EESC supports the recast version of the obdigab provide workers with information
regarding their working conditions when an emplogimelationship starts or is modified, and
the clarification that this must take place at ldtest at the beginning of such a relationship or
when changes take effect. The EESC acknowledgdstlibee may be justified operational
reasons for allowing some limited flexibility indlcase of micro and small enterprises, while
ensuring that workers are informed of their workicmnditions as close to the start of the
employment relationship as possible.

The EESC notes that the proposal allows for thdakquartners to conclude collective
agreements which depart from the minimum requirémeglating to working conditions. The
EESC endorses this provided that the objectiveth@fdirective are met, and that the overall
protection of workers is acceptable and is not umieed.

The EESC believes that on-demand work cannot betaiaed as a form of employment
without an appropriate reference period and apatgpadvance notice. The EESC recommends
that employment contracts that provide for on-deinaork should guarantee a certain number
of hours or corresponding payment.

The EESC supports the provisions relating to mimmrequirements relating to working

conditions, notably regarding the length of the bat@onary period, restrictions on the
prohibition of employment in parallel, minimum pret@bility of work, transitioning to another

form of employment where available, and the pravisof cost-free training where this is
required for the worker to carry out the work. Heee the EESC recommends clarification of
certain aspects, recommending that responsibiétyeft up to the national level according to
national legal and social dialogue practices.
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The EESC believes that for the effective applicatbthe directive, it is right for workers to be
protected from dismissal, or other measures withvadent effect, because they have invoked
their rights under the directive. In such circumsgs, it is reasonable that the employer can be
required, at the request of a worker, to substntiee grounds of dismissal in writing.

The proposal provides for instruments with whiclsémction an infringement of the directive's
information obligations. The EESC drew attentionthés lacuna in a previous opinion and
called for it to be rectified. The EESC is of thgindon that sanctions, where they are justified,
should correspond with the level of damage suffénedhe worker. The EESC welcomes the
provision under Article 14(1) giving employers 1&yd to complete the missing information.

The proposal sets out minimum standards for comverg and it is important that workers who

currently enjoy better material rights should nedrf deterioration in their existing rights when

the directive is implemented. The EESC therefongpsus the explicit non-regression clause
contained in the proposal. However, the EESC recemna® that, as well as ensuring that there
would be no worsening of the overall level of potiten, the directive should also make it more
explicit that there should be no worsening of ctads in the individual areas covered by the
directive.

Context of the proposal

The proposed Directive on transparent and predetalorking conditions in the European
Union (2017/0355 (COD)) is intended to replace ¢bherent Council Directive 91/533/EEC of
14 October 1991 on an employer's obligation tormfemployees of the conditions applicable
to the contract or employment relationship (Writt8tatement Directive). It should also
complement other existing EU directives.

The proposal has its legal basis in Article 153(R)gf the Treaty on the Functioning of the
European Union and draws on a REFIT evaluatiorhefexisting EU law. The REFIT report
notes that the Written Statement Directive bringgaic added value, achieves its purpose,
remains an important part of tlaequis and continues to be relevant to all interestedigsar
Shortcomings were found, however, in relation téeafveness, the personal scope of the
directive and its implementation

The cost of issuing a new or revised written statenis expected to be EUR 18-153 for SMEs
and EUR 10-45 for larger companies. Companies waldd have one-off costs related to
familiarisation with the new directive: an averagfeEUR 53 for an SME and EUR 39 for a
larger company. Costs of responding to requesta feew form of employment are expected to
be similar to those deriving from issuing a newti®n statement.

Employers anticipate some modest indirect costm(ladvice, revised scheduling systems, HR
management time, information for staff etc.). Abéity will only be lost at the margins (i.e. for
the small proportion of employers making extensivee of the most flexible forms of
employment).
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On 26 April 2017 and 21 September 2017, the Comamstaunched two phases of the
consultation of the European social partners onpibssible direction and on the contents of
Union action as provided for under Article 154 TEEIhe views of the social partners were
mixed on the need for legislative measures to eeldsective 91/533/EEC. The EESC points
out, as it did in a previous opinion, that trangparand predictable working conditions should
be negotiated above all by the social partnersienftamework of social dialogband regrets
that there was no agreement among the social partoeenter into direct negotiations to
conclude an agreement at Union level.

The Commission points out that the world of worls leaolved significantly since the adoption
of Directive 91/533/EEC (hereinafter the "Writtetat®ment Directive”) on an employer's
obligation to inform employees of the conditionglégable to the contract or employment
relationship. The last 25 years have brought alowgfrowing flexibilisation of the labour
market. In 2016, a quarter of all employment catgawere for "non-standard" forms of
employment and in the last ten years more than ¢fakll new jobs were "non-standard".
Digitalisation, too, has facilitated the creatidmew forms of employment.

The Commission notes in the proposal that the Hiégi coming with new forms of
employment has been a major driver of job creatind labour market growth. Since 2014,
more than five million jobs have been created, dficw almost 20% in new forms of
employment.

Even so, the Commission has also acknowledgedtibaé trends have nurtured instability and
increasing unpredictability in some working relagbips. This is particularly the case for
workers in the most insecure situations. Betweandt6 million workers are on on-demand and
intermittent contracts, many with little indicatiafi when and for how long they will work. Up
to one million are subject to exclusivity clauspsgeventing them from working for another
employer. On the other hand, the Sixth EuropearkigrConditions Survey (2015) found that
80% of workers from the EU 28 were satisfied withit working conditions.

Some of the Member States have addressed the rifedleof atypical employment and put in
place safeguarding measures through collectiveecawgnts, social dialogue or legislation with a
view to ensuring fair working conditions and trdiwgis with diverse career paths in labour
markets, and the EESC explicitly welcomes this. Teenmission should set out in the recitals
that certain forms of protection, e.g. those ingdeh and Sweden, are to be complied with. In
Belgium, for instance, the system of supplemenjabs in various sectors is based on the
principle that workers already have another maln jo

0J C 434,15.12.2017, p..30
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General comments

The EESC has also encouraged Member States and@Uhén its opinions on the Pillar of
Social Right%, to establish and maintain a regulatory framewibék fosters adaptability, which

is simple, transparent and predictable, which gtieans and preserves workers' rights and the
rule of law and through which the EU can promotstable legal framework for collective
bargaining and social dialogue in the implementatb flexicurity. In its first opinion on the
Pillar of Social Right% the EESC emphasised that labour market conditianst support new
and more diverse career paths. Different formsbfgreation and different forms of work are
required in working life. This requires providingsaitable employment protection legislation
environment to provide a framework for fair workingnditions and to stimulate recruitment
under all employment contracts.

The EESC points out that atypical employment care Iségnificant impacts for both individuals
and society. Insecure employment could, for exampglenflict with starting a family,
purchasing a home and other personal projects.ulit he remembered that young people,
women and people with a migrant background areiquéatly affected by these forms of
employment. The lower pay often associated witlpiaty employment can in some cases
require supplementary social benefits and, in #mdithave a negative impact on pension
entitlement, as well as the amount.

The EESC endorses the Commission's aim of ensthiatgdynamic innovative labour markets
underpinning the EU's competitiveness are framea vmay that offers basic protection to all
workers and longer-term productivity gains for eaygrs and enables convergence towards
better living and working conditions across the Hde EESC points out that only a balanced
and legally sound, unambiguous and sufficienthsoead proposal will be able to guarantee the
necessary convergence and ensure uniform applicatithe European labour market of the
obligations stemming from the part of employmemt teeing debated.

The Commission points out that the regulatory syséeross the EU has become increasingly
complex. According to the Commission, this incrsasee risk of competition based on
undercutting social standards, which also has hdrognsequences both for employers, who
are subject to unsustainable competitive pressamd, for Member States, who forgo tax
revenue and social security contributions. The EE8gports the Commission's aim of setting
minimum requirements for atypical workers whilepesting national legal and social dialogue
systems, protecting in particular those workers at@not covered by collective agreements.

The EESC sees the proposal as one of the Commnigsdien initiatives to follow up on the

European Pillar of Social Rights, jointly proclaidhby the European Parliament, the Council
and the Commission at the Social Summit for FaibsJand Growth in Gothenburg on
17 November 2017. The pillar serves as a compasthéorenewed upwards convergence in

0J C 125, 21.4.2017, p. 10J C 81, 2.3.2018, p. 145

0J C 125, 21.4.2017, p. 10
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social standards amid the changing realities ofatbed of work. This directive should help to
implement the pillar's principles on "Secure andmadble employment” and "Information about
employment conditions and protection in case afhdisals". There are different views on how
to implement these principles most effectively. 8atonsider the Commission proposal to be a
considerable step in the right direction, whileesththink it goes beyond what is needed.

However, the EESC emphasises that social dialogdecallective bargaining should remain
the most important tool to set transparent, prabfliet and decent working conditions, and the
European Commission should be mindful not to ieterfin or impede social dialogue and
collective bargaining.

Specific comments
Scope and definitions

Under Article 1(2), the minimum rights enshrinedfe directive apply to every worker in the
Union. In order to ensure effectiveness of thetdgirovided by Union law, the personal scope
of the Written Statement Directive should be updéte address labour market developments
while at the same time respecting national prastiéecording to the Commission, the Court of
Justice of the European Union has in its case-ktabéished criteria for determining the status
of a worker which are appropriate for determinihg personal scope of application of this
directive. The definition of worker in Article 2(1) based on these criteria. They ensure a
coherent implementation of the personal scope efdinective while leaving it to national
authorities and courts to apply it to specific aftans. Provided that they fulfil those criteria,
domestic workers, on-demand workers, intermitteotkars, voucher based-workers, platform
workers, trainees and apprentices could all comieinvine scope of this directive.

The EESC points out that the criterion of beingamthe direction of another person could
hinder the inclusion of platform workers. It shoulterefore be specified in the recitals that
algorithms can be binding on workers in the samg agoral or written instructions. Real self-
employed people using platforms should be excldded the scope of the directive.

The EESC highlights that Member States and soeighprs must be able to determine under
the social dialogue who falls into the scope of tkeo" but this must be interpreted in the light
of the general objective of the directive, whichaamprove working conditions by promoting
more secure and predictable employment while emguabour market adaptability. The CIJEU
has highlighted (see for example Case C-393/10ri@iBthat Member States may not apply
rules which are liable to jeopardise the achievernéthe objectives pursued by a directive and,
therefore, deprive it of its effectiveness.

4.1.4 The EESC fears that the actual definition of anleggy in the proposal could lead to confusion

and complexity. By defining an employer as "onemare natural or legal person(s) who is or
are directly or indirectly party to an employmeetationship with a worker", the proposal
introduces a new concept for defining employersidlly there is only one employer for a given
employment relationship. In this regard it is neegg to refer to the applicable national
legislation.
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4.1.5 The EESC points out that the exemption providediticle 1(6) could lead to unjustifiable
unequal treatment of domestic workers when it cotoexccess to better kinds of work, further
training and the exercise of their rights. Thisfatiénce in treatment is unsound and actually
prohibited, given that several EU countries haver matified — and are therefore bound by —
ILO Convention No 189 on the working conditionsdoimestic workers.

4.1.6 The EESC welcomes the fact that Article 1(7) of divective should be applicable to seafarers
and fishermen. With respect to seafarers' workomgliions, regulated by the Council Directive
2009/13/EC, the EESC is of the opinion that comsitien should be given to the compatibility
of the proposed directive with the specificitieghod maritime profession.

4.2 Obligation to provide information

4.2.1 The EESC can support the fact that under Article) 4f the proposal, workers are to be
informed of important working conditions at therstaf the employment relationship. This is
the only way of making sure that both sides arerawétheir rights and obligations when they
enter into the employment relationship. Providinfpimation at a later stage works solely to
the detriment of employees and in the case of gbori work they lose entirely the protection
to which they are entitled. Nevertheless, the EESEDgnises that there may be exceptional
circumstances, which may prevent micro and smalifasses from being able to provide the
information on the first day. The EESC recommerdd & brief extension of the timing for the
provision of the information could be provided faicro and small enterprises. The EESC also
recognises that an expanded package of informdtorbusinesses, particularly small and
micro-enterprises, could be burdensome. The EES€Cefibre believes that assistance and
support should be provided to natural persons, Isamal micro-enterprises, among others by
associations of SMEs, to help them to fulfil theldligations under the directive.

4.2.2 The proposal provides in Article 4(1) that the doemt containing the information on the
employment relationship may be communicated elaatatly, provided it is easily accessible
by the worker. The EESC believes, however, tha ihiimportant to ensure that notification
actually takes place. It recommends that emplogedsworkers should have the scope to agree
on the method of transmission of the document hat] tnh any event, the notification is to be
considered as completed only once the worker Hasmadedged receipt.

4.2.3 The EESC agrees that information about changeadiz lvorking conditions must be given at
the earliest opportunity and at the latest whenctieges come into effect. This plugs a major
gap in the current Written Statement Directive,emdhich changes only have to be notified in
writing a month after taking effect (Article 5(1)Jo avoid excessive administrative burdens it
should be stipulated that changes resulting fromdifieations of prevailing legal and
administrative requirements or from collective agnents do not have to be notified
individually by a company, since in many Membert&asuch changes are communicated by
legislators and social partners.
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4.2.4 Article 6(1) largely corresponds to the existingysions (Article 4(1) in the Written Statement
Directive). The EESC notes the more detailed infdram (now in (c)) on benefits in kind and
cash benefits.

4.2.5 The EESC welcomes the obligation in Article 6(2ptee posted workers more information. It
recommends that it should be made clear that tagsemgements build on existing ones — in
other words, that this information is to be prodde addition to that under Articles 6(1) and
3(2). It is not clear when the revised Directive ®BEC will come into force; however the
EESC points out that the provisions of this dineetinust be consistent with the final agreement
on the revision of the directive on posting of wenk

4.2.6 The EESC notes that the reference to the homepalge $et up in every Member State (under
Article 5(2)(a) of Enforcement Directive 2014/67/EWoes not adequately meet the
requirement to provide information. This is becatrse reference assumes that every Member
State has complied fully with its obligation in tkeforcement directive and that the posted
workers can understand the information in term&ath substance and language. Given that
many countries, Germany among them, have faileshatisfactorily meet their obligation under
Article 5 of Directive 2014/67/EC despite expiry thle implementation period, the reference
serves no purpose, if homepages provide only venel information and not in the relevant
languages.

4.2.7 The EESC points out that merely referring to thevmions in force, as provided for in
Article 6(3), is not enough to satisfy the requiesmts of properly informing foreign workers if
those provisions are not accessible in a languagyedan understand. Especially when it comes
to the remuneration they can expect abroad, foreigkers must be informed directly and not
referred to provisions they cannot understand.

4.2.8 Article 6(4) creates an exemption from the inforimatobligation for foreign assignments that
do not exceed four consecutive weeks. The EESGrisezned that this could create a loophole
that makes it possible to circumvent the informatiequirements. It recommends an evaluation
of this exemption in due course.

4.3 Minimum requirements relating to working conditions

4.3.1 The EESC supports the objective of the Commisdian the provisions of Article 7(1) should
serve to introduce uniform minimum standards onlémgth of the probationary period. This
provision, like the exemption in Article 7(2), is the interest of both employers and workers.
Probationary periods allow employers to verify tiaairkers are suitable for the position for
which they have been engaged while providing thath accompanying support and training.
Such periods may be accompanied by reduced prateagainst dismissal. Any entry into the
labour market or transition to a new position sdaubt be subject to prolonged insecurity. As
established in the European Pillar of Social Rightebationary periods should therefore be of
reasonable duration. The EESC points out that l&rii¢2) would allow the Member States to
provide for longer probationary periods where fieti by the nature of the employment
relationship, which could be the case for examplethe public administration of certain
Member States or for jobs requiring exceptiondlski
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4.3.2 The EESC supports the provision in Article 8(1)tt@ployers must not prohibit workers from
taking up employment with other employers outstiettime spent working for them, providing
this remains within the limits set out in the WargiTime Directive which is intended to protect
workers' health and safety. However, the EESC pabdut that such a broad right for parallel
employment should respect the national rules, pextand traditions of social dialogue and
social partnerships in the different Member Stagsch a broad right may be problematic in
particular regarding key personnel for the emplpgsrsuch employees cannot be available for
several employers at the same time. Regarding tbeki\y Time Directive, there are also
concerns that employers might be responsible fonitmong the working time of persons in
parallel employmenfThe EESC recommends clarifying that the employ@aoisresponsible for
monitoring working time in another employment rigdaship.

4.3.3 According to Article 8(2), employers may lay dowonditions of incompatibility where such
restrictions are justified by legitimate reasonshsas the protection of business secrets or the
avoidance of conflicts of interests. In recitalth@ Commission refers to specific categories of
employers. The employers can in principle supgdug Article 8(2), but consider that limiting
restrictions for working for specific categories @mployers seems to not allow necessary
restrictions for key personnel in particular, noti@awhich category of employer they would
like to work for. However, the trade unions oppdbkis broad exemption as it would give
employers the unilateral right to lay down inconilgitity criteria limiting parallel employment.

In the event that an employer may have legitimassons for such restrictions, these must be
capable of objective justification, and it shoueitefore be the Member State legislators and
courts that are principally responsible for balagdhe conflicting interests of the parties.

4.3.4 The EESC shares the objective of improving theiptakility of work on demand envisaged by
the proposal. This predictability can be improvieugh restrictions of actual working times to
a reference framework established in advance adigh the early notification of such times,
as provided for in Article 9. Workers whose worledule is mostly variable should benefit
from a minimum predictability of work where the Wwoschedule mainly either directly — for
instance by allocating work assignments — or imadiye- for instance by requiring the worker to
respond to clients' requests — requires workebetflexible. Nevertheless a clarification will be
needed as to what is understood by a sufficierthgonable period of notice for the employee to
be told about work over the following days and vemuld make the decision on what notice
periods are reasonable for which branches of inguatrangements differ between sectors.

4.3.5 The EESC points out that the directive does novigeoany qualitative guidance to Member
States on the reference framework and the advaateenlt is not impossible that even a
broadly conceived reference period and notice gsriwould still be in conformity with the
directive even though they did not improve predidiy of work for workers. In addition,
reference periods could be imposed unilaterallytHgy employer, without workers having the
same right, which perpetuates the existing imbaanc

4.3.6 The EESC recognises the fact that on-demand womkg®brflexibility that limits the

predictability of an employee's everyday life. Ruating and unreliable income could be
serious problems that on-demand work causes ffi tae EESC believes that on-demand
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work cannot be maintained as a form of employmaeitiomt setting an appropriate reference
period and appropriate advance notice for the woikiee EESC recommends that employment
contracts that provide for on-demand work must goi@e a certain number of hours or
corresponding payment.

4.3.7 According to Article 10(1), after a period of emyphoent of six months workers must be able to
ask their employers for a form of employment witloren predictable and secure working
conditions. The EESC welcomes the fact that thiangement is to cover all categories of
workers in non-standard or insecure arrangemeniss.cbncerned that there is no provision for
an enforceable right to move to other forms of eyplent, where this is available. As such, the
right to submit a request is in itself no meanihgfaprovement in the legal situation of
employees, since they can already express thelir f@rsupgrading, an open-ended contract and
so on. However, policy measures to support thatskiould be efficient and proportionate and
should not place unnecessary administrative burderc®mpanies.

4.3.8 The EESC believes that the requirements in Artldé¢2) regarding the employer's written
answer must be amplified. Employers should proablective business reasons for the refusal
of the request so that where the worker believasttie application has been refused on other
grounds, the refusal can be subject to indeperégi@w by the courts or according to national
practices. This is the only way to ensure that eygis seriously consider the workers' requests,
rather than just providing any reply to comply watfiormality.

4.3.9 The EESC notes the fact that the Commission acledyes the specific situation of natural
persons acting as employers, and small and midey@ises in the derogation from the written
justification requirements provided for in Articl®(2). However, it points out that the current
formulation would cover all companies with 249 ewer staff and an annual turnover of up to
EUR 50 million, which is 99% of all companies iretBU. The scope of this derogation should
therefore be reconsidered.

4.3.10 The EESC thinks the directive should open up regbdunities for workers in non-standard
jobs to move to more standard terms of employmeptapriate to their qualifications. This
requires minimum rights for temporary workers torbeved into open-ended employment and
to upgrade from part-time to full-time work, wheahere are free places in the company and the
worker has the necessary skills or qualifications.

4.3.11 The EESC welcomes the provision in Article 11, twaere employers are required by Union
or national legislation or relevant collective agrents to provide training to workers to carry
out the work they are employed for, the costs chduaining should be cost-free to the worker.
As regards a possible "reimbursement clause" inetient of training going beyond legal
requirements which leads to a higher qualificatod where the employee resigns at an early
stage after the training, the EESC stresses tltit dauses must be well founded in each case
and where appropriate negotiated by agreement batte social partners and should in any
case comply with the principle of proportionalitpdabe regressive in effect (i.e. decreasing
repayment risk over the course of employment).
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4.3.12 The EESC welcomes the fact that Article 12 provideshe minimum standards in Articles 7
to 11 to be modified under collective agreementsamdition that workers' rights remain at an
appropriate level in those agreements and thatabtyanotection of workers is maintained. We
would point out that transparent and predictablekiag conditions should be negotiated above
all by the saocial partners in the framework of abdialogue.

4.4 Other provisions

4.4.1 The EESC highlights the fact that Article 13 reqaiMember States to ensure compliance with
this directive and to declare null and void or hee@d provisions contrary to it in collective and
individual agreements in line with the provision the directive. The consequences of
introducing annulment and the corresponding conitgrmmith the directive in Member States
should be carefully analysed especially in thetlighArticle 12. The role of the social partners
in ensuring compliance should be encouraged ampecésd.

4.4.2 Article 14 of the proposal provides for instrumentsh which to sanction an infringement of
the directive's information obligations. The EES(wd attention to this lacuna in a previous
opinion and called for it to be rectifitdThe EESC is of the opinion that sanctions, wheey
are justified, should correspond with the leveldaimage suffered by an employee. It could
avoid litigation for even small technical breaclodsthe directive. The EESC welcomes the
provision under Article 14(2) giving employers 1&yd to complete the missing information.

4.4.3 The EESC welcomes the requirement imposed upon Mefiates in Article 15 to ensure that
workers have access to effective and impartial espresolution and a right to redress,
including adequate compensation, in the eventfahgements of their rights arising from this
directive.

4.4.4 The EESC welcomes the arrangements in Article Mngitangible form to the general
prohibition on disciplinary treatment. These aremgnts, which Member States would
implement though an explicit prohibition of disciimation, serve as a signal to legal
practitioners and as such operate as a prevengasume.

4.4.5 The EESC notes the protection against dismissaliged for in Article 17 and the related
burden of proof. Article 17(1) stipulates that MembStates must prohibit dismissal (or
measures with equivalent effect) or preparationsdismissal on the grounds that workers
exercised the rights provided for in the directilrecombination with Article 17(2), by which
workers who think they have been dismissed for @siglg rights under this directive may
request the employer to provide duly substantiggemlinds, this is a useful tool for the
exercising of rights arising from this directivenél approach in Article 17(3) — that it is for the
employer to prove that the dismissal was basedroongs other than discrimination of the
worker — goes in the right direction, but there swme concerns regarding the legal basis which
should be clarified. It should be made clear thatnisals or similar measures are invalid
because workers have invoked their rights undeditieetive.
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4.4.6 The EESC supports the obligations on Member Stagtsout in Article 18 to lay down
effective, proportionate and dissuasive penaltesnfringements of the national implementing
provisions.

4.4.7 The EESC welcomes the express provisions in Arfilg@rohibiting the lowering of standards
in this legislation, which are already in the exigtWritten Statement Directive (Article 7),
which is indispensable where substantive rightadsteds are higher. Paragraph 1, however,
needs to be clarified to ensure that not only nieydverall level of protection not be lowered,
but that — specifically related to the individua¢as covered by the directive — no deterioration
is allowed in the areas it governs as a resulisafnplementation.

4.4.8 The EESC is pleased that, under Article 21, thietsignd obligations arising from this directive
are also to be extended to existing working coodgi This is both right and necessary, given
the improvement to the legal situation the directeeks to achieve. It acknowledges, however,
that it could incur costs and some additional bosd®r companies. Measures should be taken
to assist natural persons acting as employers antpanies, particularly small and micro
enterprises, in meeting their obligations underdinective.

Brussels, 23 May 2018

Luca JAHIER
The president of the European Economic and Sodair@ittee
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