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Conclusions and recommendations

The Innovation Union is one of the most valid Ew@920 initiatives. To this end, it is crucial
to foster the process of European innovation bgihglbusinesses firmly located in Europe.

The European Economic and Social Committee (EES§eea with the Commission's
objectives regarding the harmonisation of legaltesys and the interpretation of the 2004
intellectual property rights enforcement directi(/l@RED)l, which sets out to apply the
measures, procedures and remedies necessary te émsenforcement of intellectual property
rights (IPR) in civil proceedings and establish hdamages can be calculated to compensate
IPR holders in the Member States.

The Committee draws attention to the importancgaféguarding the general interest of society
as a whole by ensuring that the value created stillited fairly between the different
intellectual property stakeholders, in order toueasprosperity in Europe, respect for the
interests of IPR holders, and the health and safetpnsumers.

The EESC supports the FRAND (fair, reasonable amddiscriminatory) principles in relation
to standard-essential patents (SEPs). The Comnuttesiders that similar principles can also
be transposed and appligditatis mutandis to copyright and related rights, to patents, &alér
marks, to designs, etc.

The Committee recommends that the principles gowgrntechnical "standards" be
supplemented by social "standards" in order tkkeste balance between private actors and
public investors, who act in the general interest.

More specifically, the Committee advocates a baahetween the fair recognition of
intellectual property rights and the developmentnmiovations that can bring real benefits to
society as a whole. Without intending to limit thendamental right to enforce private rights
through the legal system, the Committee statesifh@drticular interests are in conflict with the
general interest, arbitration that upholds the gdneterest must be brought to bear.

The EESC calls for a regulation that encouragemgaesearchers to use their knowledge and
skills to set up new business projects. The EU ManStates must in particular adopt measures
such as affordable prices that enable young emineprrs to build up their innovative projects.

The EESC considers that it is important, in conmtzatiounterfeiting, to accurately idenﬁf;he
stakeholders (businesses, creators, inventorsst&rticonsumers  intermediaries, "right

OJ L 195, 2.6.2004, p. 16

COM(2017) 707 final, page 3, point 1): "measuxesnake it easier for IP stakeholders to benefimfra homogeneous, fair and
effective judicial enforcement system in the EU".

COM(2017) 708 final, introduction fourth paragnagecond sentence: "This is because, since tleetivie provides for minimum
harmonisation (i.e. Article 2 explicitly allows manal legislation to provide for means that are enfavourable to rightholders) ...".

COM(2017) 712 final, page 1, second paragrapigregsentence.
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holders®, etc.) according to the type of intellectual pndpeight (patents and designs), and for
stakeholders to consult each other in order tonddfie relevant DPI holder.

In the struggle against counterfeiting, it is esisémo persuade consumers to behave in a more
socially responsible way with regard to "intangiblgoperty, as they do where "tangible"
property is concerned, without compromising théght to "private copying" in the field of
copyright. The EESC appreciates very much the meahapaigns set up by the EUIPO and the
European Observatory on Infringements of IntellatRroperty Rights to raise awareness about
infringements of IPR, and will in future supportoppsals to strengthen and to repeat these
campaigns.

The Committee considers that the open source ptencnust be correctly implemented in the
field of public research. The open source conceyt principle are applied in university
research centres and warrant an appropriate legakfvork.

The Committee supports a broader role for the EraonpUnion Intellectual Property Office
(EUIPO).

In order to improve management of conflicts, theSEEecommends that a European mediation
network be set up, to work in line with the deasioof the Court of Justice of the European
Union.

With a view to strengthening the enforcement otliettual property rights, the Committee
supports all the Commission's recommendations aahédproving the legal forum instrument.

Commission proposal

Intellectual property systems are a crucial toot fonovation and growth and enable
companies creators andinventors to generate return on their investment in knowledge
and creation Studies estimate that IPR (intellectual propeigit)-intensive sectors account
for around 42% of EU GDP (worth some EUR 5.7 wiilliannually), generate 38% of all jobs,
and contribute to as much as 90% of EU exBorts

The digital revolution has opened up a wealth off m@portunities, but has also exposed EU
IPRs to new and greater risks by facilitating treline movementof counterfeit goods and
content, confusing consumers as to what is cowiteahd what is genuine and legal, and
making it more difficult toidentify criminals. This has led to a widespread increase in the
number of IP infringements.

COM(2017) 707 final, page 3, end of the secon@graph: "... ensuring that patent-holders are réedfor their investments in
R&D and standardisation activities and are thusritivised to offer their best technologies for irstbn in standards".

European Union Intellectual Property Office (EOWRIntellectual property rights intensive industries and economic performance
inthe EU, 2016.
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Counterfeit or pirated goods currently account for 2.5% of global tradel &U industry is
badly affected] especially in sectors where EU businessesvarkl leaders.

The present package of measures from the Commissgmks to further improve the
application and enforcement of IPRs within the EU Member States, at our basdend
internationally. The package contains:

a communication on a balanced IP enforcement systsmponding totoday's societal

challengegCOM(2017) 707 finall;

— a communication providing guidance on how to apply directive on thenforcement of
intellectual property rights (IPRED) [COM(2017) 708 final];

— a Commission staff working document containing eal@ation of the IPRED [SWD(2017)
431 final and SWD(2017) 432 final];

— acommunication ogtandard essential patent$COM(2017) 712 final];

— a Commission staff working document on the evatmatiof the Memorandum of

Understanding othe sale of counterfeit goods via the interngiSWD(2017) 430 final].

The package set out measures in four main sections:

1) measures to make it easier for IP stakeholdefset®fit from a homogeneous, fair and
effective judicial enforcement system in the EY

2) actions to supporhdustry-led initiatives to combat IP infringements;

3) initiatives to strengthen the capacity of customs and other authdies to enforce IP
rights;

4) measures to strengthen efforts to fight IP infringatson a global scaleby promoting best
practices and stepping up cooperation with thinahtoes.

General comments

The texts proposed by the Commission are relevadt @@ver many aspects concerning
intellectual property law. The purpose of the EES@toposals is to define actions and
recommendations that strengthen the enforcementtedfectual property rights in light of the
institutional mandate of the EESC, which focusesiypan social and economic perspectives.

The three Commission documents should be takerihtegand cover all aspects of intellectual
property rights. While emphasising the Memoranddnvederstanding and the rather narrow
interpretation of the standard essential paterE €% and the FRAND principles, there is a risk
that the consultation will be limited to innovat®im the digital world. However, our comments
and recommendations want to draw attention torafisof intellectual property law.

Although the EESC agrees with the Commission's eorsc regarding the impact of
digitalisation on risks to IPRs, it proposes tha¢ tquestion of intellectual property rights,

According to a recent study, 5% of all import®ithe EU are counterfeit and pirated goods: tl@gal trade has an estimated value
of EUR 85 billion.
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creativity and innovation is approached from thgaleas well as the social point of view, with
the aim of increasing the protection of these gght

The Commission's IPR proposals are intended tothammsomic growth and create more jobs
in Europe. The Committee supports these aims, wtolesidering that all innovation and
creation is founded on the creativity of individsiadnd of the teams to which creators or
inventors belong. Creativity is an inherent humapacity and a prerequisite for innovation.

In this regard, the EESC recommends a clearer Earoframework on the transfer of rights
between the various stakeholders. Under existirigpmel and European regulations, it is not
within the scope of this IPRED consultation to defin concrete terms the "right holders" e.g.
creators, companies, intermediaries or publisteénse they are defined in the EU and national
material law on IPR, not in the IPRED.

Intellectual property law covers a diverse rangepeifspectives (copyright and neighbouring
rights, patents, trade marks, industrial desigesgeaphical indications, etc.). If we ultimately
want to achieve one European single market, we ale to move towards a common
understanding and pay attention to more preciselinithg the concept of "holder of the right"
by creating the conditions to allow all stakehotdéw discuss and settle their interests and
disputes. The Committee recommends that the natéomththe European level should be better
attuned to each other in order to avoid confliatambiguities. The Committee recommends
that the national and the European level shoulddbeer attuned to each other in order to avoid
conflicts or ambiguities.

The EESC considers that even if the directive campmovide a uniform framework for the
whole of Europe, it can do more to encourage thenbs States to lay down a foundation of
principles for harmonisation, e.g. by drawing ugafpic and tailor-made "codes" for each
intellectual property right. The EESC strongly baelpplying ethical principles such as fairness,
proportionality and non-discrimination to IPRs.

The EESC backs the European Commission's effottseifield of data accessibility. It is clear
that a European approach to intellectual propediyts represents a major economy of scale,
offering new economic opportunities in terms ofwgtio and job creation.

The economic process takes place between the dudivicreator and the consumer who buys
products. In between, there is a whole range oh@tic activity in which different interests
have to find their right place. The consumer ishatend of this process. Consumers often fall
prey to counterfeiting and piracy, paying exorhitances for counterfeit products.

The development of digital processes has generatederous innovations. The pace of
innovation in the digital sector is particularlypid. This raises issues of security and
confidentiality and makes the protection of "irgeliual property" considerably harder, but not
impossible. All parties, especially those with aternet presence, should be identified properly
so that false accounts that trade unfairly canriveasked.
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3.8.2 The EESC agrees with the Commission's proposals gfanting licences and for the
enforcement of rights. It regrets, however, thathe proposals concerning the resolution of
conflicts of interest, the Commission addressey tedal disputes (Unified Patent Court) and
does not put forward practical tools, such as aiatieth centre through which stakeholders
could themselves manage their disputes with reggatte general legal rules and engage in a
mutual dialogue before going to court.

3.8.3 The Committee made the analysis and believes tsgeaific platform can give an important
added value. A suitable instrument like an "IPRHfplan”, preferably with a constitutional
recognised status, can organise and coordinateettia judicial dialogue between the
representative stakeholders to afford mediatiobitration and reconciliation. This platform
will meet the needs by bringing the parties togetireund the table to discuss their concerns
and different points of view and to put forward eqiate codes of conduct for adoption.

3.8.4 This platform can collect best practices that alyeexist in Europe and present them as a basis
for others. The EESC itself represents civil sgca a whole, where dialogue is conducted in
Europe and in the Member States, but this remaitieer general and it should be possible to
connect more closely with specific professionalug® like writers, journalists and publishers,
and to link researchers and institutes, so as sorenproper allocation of property rights and
avoid disputes.

4.  Specific comments
4.1 Innovation in Europe

4.1.1 Innovation lies at the heart of the Europe 2026tsgy. Innovation from companies based in
Europe must be fostered and maintained. Many irnth@/g@rojects are developed in start-ups
and SMEs. They often have a weak financial baseaaem@asily bought out by large companies
who, in the longer term, relocate to other contirenTheir added value and jobs are
consequently of no benefit to Europe.

4.1.2 SMEs are expanding across Europe at the expenséargé conventional companies.
Conventional companies sometimes disappear as nswndss projects begin to flourish.
Transition processes are key to innovation in thestnesses. As part of this process, particular
attention should be focused on workers, enabliegitto keep up by means of forward-looking
and appropriate vocational training arrangements.

4.2 Ethical principles

4.2.1 In the same way as the Commission proposes the ERARNNhciples in connection with
standard essential patents, the Committee advoegiplying principles and standards of
fairnessmutatis mutandis to other areas of intellectual property rightswdeer, the FRAND
principles strictly imply a legal limitation of patt law. The principles cannot simply be
adopted in other sectors but must be viewed amdissed case by cdse

See point 1.6.
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Similarly, the open source principle must be impebted without penalising public research.
Public institutions frequently finance scientifiesearch. Prior to publication in specialist
journals, the ensuing articles must be peer-reviewgeabjecting researchers' work to critical
assessment. These journals are available in uitiverssearch centres via global digital
networks such as the "Web of Science", which usities have to pay significant amounts to
access. This content should be accessible forsmmahle price; universities should not have to
pay again to provide their students with the beénaffiaccess to past research papers. This
double use of public funds is inefficient and cleshvith the values of fairness and reasonable
use.

Social protection

85% of inventions are made by employees. Thisnspor issue for the Commission, which is
setting up a balanced IP enforcement system respprid today's societal challen@eé‘ he
Committee emphasises that the social protectiameztive workers is also part of this balance.
It could significantly improve the status of aisind of researchers.

Tools to better protect and channel stakeholder irrests
Organising stakeholders®

Under a cross-sector approach, best practice carabsferred to other sectors: for example,
organisations representing journalists can engagenegotiations with the publishers'
professional organisation on the transfer of tieepyright in exchange for fair remuneration,
together with the further use of their texts inastfdigital) applications. Journalists will also be
able to conclude agreements on the principles edgpfreedom, protection of whistleblowers,
data confidentiality codes and reader copyright.

In order to develop a credible extra-legal frameiyatl stakeholders should consult with each
other to identify how to transfer IPRs and impleteades of conduct or appropriate, viable
agreements tailored to specific situations anecéfig the specific nature of each sector and the
area of law in question.

A forum for consultation and dialogue between dtak#ers could establish the scope of the
negotiated agreements. There is a long-standirditim of European consultation for the
balanced expression of national and European stger&uch a consultation forum could also
play a mediating role, bringing together repredarda of authors, researchers, artists, NGOs,
the social partners (trade unions and employersjvetsities, professional organisations,
intermediaries and public bodies to share in treraimon of the legal forum in cooperation with
the Commission and the EUIPO and Observatory asgean institutions.

10

COM(2017) 707 final.

See point 3.8.1.
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5.2 Organising and informing consumers

5.2.1 Combating counterfeiting also involves informingnsamers via media campaigns urging

5.3

greater respect of intangible property rights, with compromising their right to "private
copying" in the field of copyright. These campaigi®uld also alert consumers to the danger
for their health and safety of using some speciienterfeit goods.

Improving the effectiveness of judicial enforcemensystems

5.3.1 In order to enhance the effectiveness of judicdbeeement systems, the Committee supports

the Commission's proposé]ISNhen it calls on the Member States "to systemidtiqgaublish
judicial decisions in proceedings relating to IPRingements" and for a major role to be given
to EUIPO and the Observatory. It is up to the Cossioin to decide which is the most suitable
body for organising debate between stakeholdefsiwén "IPR platform”, if this makes IPR
policy in Europe more coherent and appropriatéhéoSingle Market. The EESC also believes
that it is worth looking at the possibility of déeping other alternative dispute resolution
(ADR) tools in order to safeguard the principldaifness.

5.3.2 Without prejudice to the protection of intellectyambperty rights under criminal law, which has

6.1

6.2

not been taken up by the Commission at EU level BBSC endorses the work carried out by
the Commission to improve global compliance witlR$P To this end, coordination between
WIPO (World Intellectual Property Organization) a&dIPO must be stepped up.

Evaluation of the Commission communication

The EESC notes that the Commission's recommendatioithis regard mainly concern the
legal sphere.

Without prejudice to the working of the courtswibuld be advisable to create a more robust
framework for legal mediation between stakeholderthey can draw up conciliation proposals.
This conciliation procedure could enable conflitistween the parties to be resolved and
prevent much time being lost in complicated, costhd prolonged legal proceedings. This
principle is already in place in the Unitary Pat&ystem, which has an Arbitration and

Mediation Centre. The EESC supports the Commissighfiorts to further examine this issue in

cooperation with the EUIPO, and welcomes and suppbe idea in other areas of intellectual

property rights.

11

COM(2017) 707 final, page 6.
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6.3 The Committee supports the Commission's call fdugtry to undertake the necessary diligence
steps to combat IP infringements. It would howeberadvisable firstly to provide specific
institutional instruments to organise all stakelkotdand bring them to the table in order to open
and (where it already exists, e.g. in the formmiMoU) continue a dialogue and allocate IPRs
to their lawful holders. Voluntary agreements bhirggtogether right holders, internet platforms,
online advertising, distribution and financial seevproviders should be improved and further
developed.

Brussels, 14 March 2018

Georges Dassis
The president of the European Economic and Sodair@ittee
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