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Conclusions and recommendations

The EESC fully acknowledges that investor-statguiis settlement (ISDS) in trade and
investment treaties has become ever more contialds a number of stakeholders over
guestions of legitimacy, consistency and transgarefhese criticisms include, but are not
restricted to, procedural and substantive consiidesa

The EESC has patrticipated actively throughout #lgate around the reform and modernisation
of investment protection. It adopted opinion REX{46nd REX/411, and both opinions
expressed several concerns and issued recommergdatio

Hence, the EESC welcomes the EU Commission's sffowards a multilateral reform of ISDS
under the auspices of UNICITRAL and considers talvthat the EU remains open to all
approaches and ideas that have surfaced regafiifg leform.

The EESC particularly welcomes the increased comerit towards transparency, allowing
non-governmental organisations to monitor and gagticipate in the discussions.

The EESC considers it vital that Working GroupdflUNCITRAL will welcome the input of
all relevant stakeholders in an effort to increamsusiveness, and calls for an improved and
more balanced invitation of stakeholders. The EE8@er calls on the Commission to use its
best endeavours to involve the EESC actively intbek of Working Group |l

The EESC has always recognised that FDI is an itapbcontributor to economic growth and
that foreign investors must have global protectagainst direct expropriation, be free from
discrimination and enjoy equivalent rights to dotizeimvestors.

However, equally, the EESC has always underlinatittie right of the States to regulate in the
public interest must not be undermined.

In the context of establishing a Multilateral Intresnt Court (MIC), the EESC underlines that a
number of fundamental questions have to be addiesse scope, the protection of public
interest, accessibility and relations with domestiarts.

The scope: Although the EESC believes that a molistit approach covering both concerns
about substantive and procedural aspects of inesstiprotection would be preferable, the
EESC notes that the mandated scope has been litnited procedural aspects of the settlement
of disputes between investors and states.

The public interest: The EESC considers it vitatttne MIC should not in any way affect the
ability of the EU and Member States to fulfil thewabligations under international

environmental, human rights and labour agreementsedl as protection of consumers and to
have procedural safeguards against claims thaettadgmestic public interest legislation.

Therefore, the EESC is of the opinion that thisldoonly be sufficiently achieved by the

inclusion of a hierarchy clause and a public irgeoarve-out.
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2.1

2.2

Third party rights and counterclaims: While the EESonsiders permittingmicus curiae
submissions as a first step that, however, needsdentially ensure their due consideration by
judges, it welcomes the inclusion in the mandatéhefpossibility of third-party interventions
and recommends investigating the role of third iparthat can be local residents, workers,
unions, environmental groups or consumers.

Relations with domestic courts: The EESC consitreasthe MIC may under no circumstances
affect negatively the EU's judicial system and théonomy of EU law. It notes that the
guestion of the relationship between domestic soartd the MIC is viewed differently by

different stakeholders, but encourages the Comamisw further investigate the issue of the
exhaustion of local remedies and how it could warthe context of the MIC.

Independence and legitimacy of the judges: The iappent of judges on a permanent basis is
key in starting to build case law and improve peebility, while their qualifications require a
demonstrable expertise in a wide area range of Tdng. EESC welcomes the commitments on
setting clear and high-level criteria to ensure rile of law and public trust and calls on the
selection process to be transparent and subjgeirtciples of public scrutiny.

An effective system: While a secretariat shoulddsked with the effective administration of
the MIC, sufficient resources need to be guaranteeids functioning, and administrative costs
should be covered by the Parties on an equitaldés ltaking into account different criteria.
SMEs should enjoy the same level of protection arxkss to dispute settlement at reasonable
conditions and costs and all decisions of the MiGud be enforceable and made public.

High level of protection and potential transitioeripd: It is important to note that none of the
agreements concluded by the EU or Member Statdsbeilautomatically placed under the
jurisdiction of a MIC and that during a potentiedrsition period the agreed dispute settlement
procedures shall continue to apply in order to gn@e a high level of protection of
investments, given the constitutionality and viigpibf a MIC under EU law.

Background

Developed by more than 3200 treaties since the sL9h@ system of investment protection
comprises substantive investment protection clawsets the dispute settlement procedure
clauses that foresee a mechanism where foreigrstiomgecan put forward claims against host
states (ISDS) in accordance with legal provisiamsegeen in the treaties.

The EESC notes a recent publication in the framkwadrthe OECD Working Papers on
International Investment, by policy analyst JoacRiahl, entitled "societal benefits and costs of
international investment agreements — a criticaiesg of aspects and available empirical

evidence®,

http://www.oecd-ilibrary.org/finance-and-investmisiotietal-benefits-and-costs-of-international-inment-agreements_e5f85¢3d-
en
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2.5

In recent years, the reform of investor-state dismettlement (ISDS) has been central in the
debate around the EU's investment policy with ystesn of investment protection attracting
ever more controversy over questions of the legitiyn of consistency and transparency from a
number of stakeholders. These criticisms includet, ot exhaust, procedural and substantive
considerations.

These concerns were expressed in particular dimingpublic consultations organised by the
European Commission — the first during the negdotiat for the Transatlantic Trade and
Investment Partnership (TTI%)n 2014, the second in the framework of multilateneform
efforts regarding investment dispute resolution2017.

The European Parliament in its TTIP resolution afuy 2015 requested the Commission "to
replace the ISDS system with a new system for vespldisputes between investors and states
which is subject to democratic principles and soyytwhere potential cases are treated in a
transparent manner by publicly appointed, indepengeofessional judges in public hearings
and which includes an appellate mechanism, wharsistency of judicial decisions is ensured,
the jurisdiction of courts of the EU and of the Mmen States is respected, and where private

interests cannot undermine public policy objectl@es

Developments at EU level

2.6

2.7

In response to critics of the current ISDS systewh ta pressure from civil society on the need
to reform it, the Commission proposed the Investm@ourt System (ICS), a system of
investor-state dispute settlement, and included the EU-Canada Comprehensive Economic
and Trade Agreement (CETA) and the EU-Singapore #ed EU-Vietnam Free Trade

Agreements.

In this context, in CETA a specific provision isvesaged in Article 8.29, calling on the Parties
to consider the possibility of establishing a Matgral Investment Court (MIC) in the future:

"the Parties shall pursue with other trading pagnthe establishment of a multilateral
investment tribunal and appellate mechanism forrés®lution of investment disputes. Upon
establishment of such a multilateral mechanism, GEETA Joint Committee shall adopt a
decision providing that investment disputes unties Section will be decided pursuant to the
multilateral mechanism and make appropriate tremsit arrangements”.

http://trade.ec.europa.eu/consultations/index.cém8al_id=179

http://trade.ec.europa.eu/consultations/index.cém8al_id=233

http://www.europarl.europa.eu/sides/getDoc.do?ptREP//TEXT+TA+P8-TA-2015-0252+0+DOC+XML+VO//EN
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2.9

However, none of the above-mentioned agreementatified yet, and there is also a case
related to the ICS included in CETA pending at@wairt of Justice of the European UriioA
decision will not be reached for several months.

The EESC takes note that no investment protecttmapter was included in the EU-Japan
Economic Partnership Agreement, due to the fadt fapan was not able to accept the EU
proposal on the ICS.

I nvolvement of the EESC

2.10

2.11

2.12

2.13

Throughout this process, the European Economic 8odial Committee (EESC) has

participated actively in the debate around the mudation and reform of investment

protection, and the ISDS system in particular, dlgamrganising two public hearings in June
2016 and most recently in February 2018n this context, the EESC adopted Opinion
REX/464 "The position of the EESC on specific keguies relating to the Transatlantic Trade
and Investment Partnership (TTIP) negotiatigms well as Opinion REX/411 on "Investor

protection and investor to state dispute settlerme&U trade and investment agreements with
third countries®.

The EESC recognised that FDI is an important cbuator to economic growth, and foreign
investors must have global protection against tliegpropriation, be free from discrimination
and enjoy equivalent rights as domestic investors.

At the same time the EESC underlined that a stetgi to regulate in the public interest is
paramount and must not be undermined by the pmndsof any International Investment
Agreement (IIA). An unambiguous clause which hanizdly asserts this right is essential.

In conclusion, the EESC considered that the Eump@manmission's proposal for the ICS was a
step in the right direction but must be further ioyed in a number of areas in order to function
as an independent international judicial body. tiditon, the EESC took note that some
stakeholders question the need for a separate tmeas arbitration system in properly
functioning and highly developed domestic legatays.

On 6 September 2017, Belgium requested an Opindon the Court of Justice of the European Uniorthm compatibility of the
ICS with (1) the exclusive competence of the CJ&provide the definitive interpretation of Europdanion Law; (2) the general
principle of equality and the "practical effecttregrement of European Union Law; (3) the right of@ss to the courts and; (4) the
right to an independent and impartial judiciahttfs:/diplomatie.belgium.be/sites/default/filesithloads/ceta_summary.pdf

https://www.eesc.europa.eu/en/agenda/our-eventaa#peblic-hearing-framework-eesc-own-initiativeitpn-position-eesc-
specific-key-issues-ttip-negotiations

0OJ C 487, 28.12.2016

See "The position of the EESC on specific keyassaf the Transatlantic Trade and Investment Pattipe(TTIP) negotiationgdJ
C 487, 28.12.2016, p.30

See EESC Own-initiative Opinion on Investor pratattand investor to state dispute settlement in tElde and investment
agreements with third countries (OJ C 332, 8.120The opinion contains an appendix which makésreace to a possible
multilateral instrument for the settlement of digsibetween investors and states
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The EESC raised several concerns that relate nmeeifically to ISDS in its opinion on
"Investor protection and investor to state dispséttiement in EU trade and investment
agreements with third countrié€" These included: conflict of interest and biasadditrators;
frivolous claims; the nature of the arbitration uistty; the resort to ISDS without seeking other
means of redress; the unnecessary use of ISDS déetamuntries with developed judicial
systems; the potential incompatibility of ISDS wiEk) law; and opacity of proceedings.

Multilateral level

2.15

2.16

2.17

2.18

At the same time, discussions on a reform of ti@S@re also taking place at multilateral level.
On 10 July 2017, following a formal request fromnyaf its members, including the European
Union Member Statéé the United Nations Commission on Internationalade Law
(UNCITRAL) decided to establish a government-led rtitcg Group Ill, authorised with a
mandate to (1) identify and consider concerns aiggriSDS; (2) consider whether reform was
desirable in light of any identified concerns; &8iif the Working Group were to conclude that
reform was desirable, develop any relevant solstiorbe recommended to the Commis&ion

From a broader perspective, the United Nations €entce on Trade and Development
(UNCTAD) also contributes to the current debaterefiorming the ISDS, offering an analysis
of the current IIAs regime and recommendations tf modernisation of the IIAs. These
include promoting joint interpretations of treatyopsions, amending or replacing outdated
treaties, referencing global standards, engaginiglaterally, and terminating or withdrawing
from old treatie¥’.

According to UNCTAD statistics, highlighted at tB&=SC public hearing in February 2018,
107 investment agreements containing ISDS have teremnated and not replaced in recent
years. Last year more investment agreements wengntged than concludéli The EESC
notes that some countries have started to recartbieie approach to ISDS.

Besides reforming ISDS, the EESC would like tosstrthat various policy instruments may also
contribute to ensuring a viable environment foreistyents, including:

— strengthening the domestic judiciary;

— providing insurance to investors, such as through Multilateral Investment Guarantee
Agency of the World Bank;

— dispute prevention;

— more conciliatory forms of dispute settlement, sasimediation;

10

11

12

13

14

0J C 332,8.10.2015
The EU is not a state and therefore no membethdmienhanced observer status within UNCITRAL.

http://daccess-ods.un.org/access.nsf/Get?OpenA@Sr&/CN.9/WG.II/WP.142&L ang=E

http://unctad.org/en/PublicationsLibrary/diaepcb23 en.pdf

UNCTAD IIA Issues Note, "Recent Developments ire tiinternational Investment Regime" (May 2018), kd¢ at
http://investmentpolicyhub.unctad.org/Publicati@etails/1186
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— investment promotion; and
— State-to-state Dispute Settlement.

Lastly, the EESC takes note of the United Nationsnein Rights Council resolution 26/9 of
26 June 2014, through which it decided "to esthldis open-ended intergovernmental working
group on transnational corporations and other legsienterprises with respect to human rights,
whose mandate shall be to elaborate an interndtiegally binding instrument to regulate, in
international human rights law, the activities dnsnational corporations and other business
enterprisesls. This so-called UN binding treaty, currently undigscussion by the Members of
the UN, intends to codify international human rgyhobligations for the activities of
transnational corporations. The EESC observes palezffects in the context of trade and
investment treaties in the future.

Commission mandate

2.20 On 13 September 2017, the European Commissiongholiits recommendation for a "Council

2.21

3.1

3.2

Decision authorising the opening of negotiations doConvention establishing a multilateral
court for the settlement of investment dispu]t%sThe mandate, as amended by the Member
States, was adopted in Council on 20 March 2018

The adopted negotiating directives seek to establipermanent court with independent judges
able to deliver persistent, predictable and coesistlecisions on disputes over investment
between investors and states, based on bilateraluttilateral agreements, when both (or at
least two) parties to these agreements have agoepldice them under the jurisdiction of the

court. An appeal Tribunal is also foreseen. Oveth# court must function in a cost-effective,

transparent and efficient manner, including onappointment of judges. The court must also
allow for third party interventions (including faxample interested environmental or labour
organisations).

General comments

The EESC welcomes the European Commission's effotgrds a multilateral reform of
investor to state dispute settlement. The EESCadknowledges the broader dynamic on ISDS
reform, the multilateral efforts under UNCITRAL agll as different national efforts.

The EESC considers it vital that the EU remainsnope all options for reform of ISDS,
especially in light of several other approaches msds that have surfaced regarding ISDS
reform. Proposals developed by other countries @gdnisations should be considered and
assessed in particular by UNCITRAL Working Group Il

15

16

17

http://www.ohchr.org/EN/HRBodies/HRC/WGTransCorgiEs/IGWGONTNC.aspx

http://eur-lex.europa.eu/legal-content/EN/TXT/?@3M:2017:493:FIN

http://data.consilium.europa.eu/doc/document/ST8128017-ADD-1-DCL-1/en/pdf
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In this context, the EESC takes note that the Casimn's public consultation on "Options on a
multilateral reform of investment dispute resolatiowas primarily focusing on technical
guestions surrounding the establishment of a pezmtaMIC. The EESC would like to
underline the wide range of opinions among stalddrsl as to whether the Commission's
evaluation took into account alternative opinions.

Although the process of negotiations on establglarMIC has not been launched yet and it is
expected to be a long and complex process, the B&ESEmes the European Commission's
increased commitment towards transparency, in qudati the publication of the draft
negotiating mandate. The EESC commends the Codacipublishing the final mandate
approved by Member States. This is an importapt istensuring that discussions and potential
negotiations take place in a transparent, accolengadal inclusive way.

Holding discussions under the auspices of UNCITR#Ln terms of transparency in particular,
a step in the right direction, as it allows non-gmmental organisations to monitor and even
participate in the discussions. Nevertheless, tB8& notes that not all relevant stakeholders
have been granted access to the proceedings yethahdnore organisations — representing
business, trade unions and other public interegiarosations — should be invited by
UNCITRAL in the context of Working Group Ill. Theedision-making process should be fully
transparent and based on consensus.

The EESC considers it vital that the working greuilb welcome the input of all stakeholders in
an effort to increase inclusiveness and that thkesiolder selection process should be further
improved and balanced. In this context, we calltier European Commission to ensure the
more active involvement of the EESC.

The establishment of a MIC is a long-term projéattrequires the engagement of a critical
mass of states willing to become Parties to thatcdinerefore, the EU should undertake all
diplomatic efforts that are necessary to conviil tcountries to engage in those negotiations.
The EESC considers it particularly important thas froject is also carried out and supported
by developing countries.

Any future MIC would aim to streamline the dispuettiement procedure in cases launched
between investors and states under a wide rangexiddting international investment
agreements. Despite a certain level of similariggween substantive investment protection
clauses included in Bilateral Investment Treat®J ¢) or Free Trade Agreements (FTAS) with
Chapters on Investment Protection, full harmonisatif the system is difficult to achieve.
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3.10

This would require a broader reform. Although mopiemented yet, and under examination by
the European Court of Justice (ECJ), the ICS, asiged in the EU-Canada Comprehensive
Economic and Trade Agreement (CE'i’%)and the EU-SingapoJr% EU-Vietnam and EU-
Mexico Free Trade Agreements, with more to followthe futuré®, could provide experience
and contribute to the development of rules for £MI

The objective of the European Commission's recondai@mn is to establish a new system of
dispute resolution between investors and states EHSC recognises that a number of concerns
expressed by civil society could be addressed byndw system. Nevertheless, a number of
fundamental issues remain open and require fudhefication.

Fundamental questions

3.11

3.12

3.13

3.14

Recognising that the multilateral reform procestS®¥S is still in its initial stages, a number of
fundamental questions are raised by stakeholddh®inontext of establishing a MIC. These are
concentrated around the aspects of scope — whétkeereform shall cover substantive or
procedural elements of investment protection, dh;baccessibility — whether it will only be
possible for investors to launch claims under a MiGhird parties as well; and the exhaustion
of local remedies — whether available local rem&gi®all be exhausted first, before an investor
is able to launch a case under a future MIC. Thigion looks at these questions.

Looking at these questions, the EESC wishes tot maity that a possible setting up of a MIC
should take into account both the principle of #&libsty and article 1 of the TEU, which
provides that "decisions are taken as openly asillesand as closely as possible to the

citizen,

The EESC takes note of concerns that the MIC mighdlt in the expansion of the system of
ISDS without properly addressing existing concamghe ICS first, including its compatibility
with EU law. The EESC shares the view that an nagonal investment court should under no
circumstances become a general substitute for damdispute settlement in countries with
adequate judicial systems.

Several stakeholders have expressed significardecos about reforming the procedure before
assessing the substantive law to be applied byueefiIC and empowering an institutionalised
multilateral body to interpret these norms. Equalhere are concerns that this could possibly

18

19

20

21

https://www.eesc.europa.eu/en/agenda/our-events&fumultilateral-investment-court-hearing

In Opinion 2/15 of 16 May 2017, the Court of Jostdf the European Union provided clarity on theureof the EU-Singapore
Free Trade Agreement, declaring which parts ofatireement are of exclusive EU competence and varielof so-called "mixed
competence”, requiring ratification by national lj@ements. [ttps://curia.europa.eu/jcms/upload/docs/applicéidf/2017-
05/cp170052en.pif

For instance, the EU-Chile Free Trade Agreementréatly in the process of update), the EU-Japaan&mic Partnership
Agreement (which was concluded in 2017, and doésaortain a Chapter on Investment Protection bwai agreed by the Parties
that the issue will be further discussed and adeédei the future), as well as the future freedragreements with Australia and
New Zealand.

Moreover, this rule is also part of internatiofmaiman rights treaties, including the European Cotiee on Human Rights
(ECHR).
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4.2

4.3

4.4

4.5

4.6

4.7

create a new legal power base in itself. Otherettakiers agree with the views of the European
Commission that substantive law is defined in theeulying agreements.

Scope of the proposed reform between substantive protection clauses and dispute
settlement procedure

The EESC notes that the scope of the proposed |atefal reform has been limited to the
procedural aspects of the settlement of disputgdas investors and states.

Although the EESC believes that a more holisticragph, covering both concerns about
substantive and procedural aspects of investmenégiron, would be preferable, it recognises
the complexity of such an approach and the negdtteer political support at multilateral level.

Looking at the discussions conducted under the ieespof UNCITRAL, a number of
challenges have been identified by Working GrolipTihese include the question of whether it
is possible to move towards a procedural reforithefinvestor-state dispute settlement before a
substantive one. UNCITRAL considers this to be fiadilt but not impossible task. In this
context, Working Group IlI will look into issuesahmay be related to procedure but, at the
same time, may be significantly affecting the lieggicy and consistency of the system as a
whole, such as: a code of conduct for adjudicatbisj-party funding and parallel proceedings.

Substantive investment protection is normally gedrthough a number of principles, including:
national treatment, most-favoured-nation treatm@hEN), fair and equitable treatment and
guarantee of transfer of capital. However, limdas apply in the claims that foreign investors
can bring to dispute settlement. For instancemdatannot be based solely on the grounds of
loss of profit or on a mere change of nationaldkgion.

States take different measures to address expresseérns. These range from more holistic
approaches, such as developing new models of agrdenthat aim to reform both the

substantive as well as the procedural elementsnadsiment protection, to more targeted
approaches that focus either on the reform of thestantive or the procedural component of
investment protection. The EESC notes that the BB d&lready started to promote a more
holistic approach, at least at bilateral levelotigh the ICS.

The objective expressed by the Commission is tirate established, a MIC should become the
standard model for investment-related dispute wien in all future agreements of the EU,
while it should also ultimately replace the proaadlumechanisms in existing EU and Member
States' investment agreements.

In this context, if it goes ahead, the establishntéra MIC should reform the existing ISDS
system in a manner that, on one hand ensuresieffgubtection of foreign direct investments
and, on the other hand, fully addresses the coaaained by stakeholders. We would like to
note that, in this regard, considerable progresshe®n achieved, especially in the context of
the most recent modern free trade agreements aggbty the EU.
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5.2

5.3

54

5.5

5.6

The publicinterest

The EESC considers it vital that the MIC should inciny way affect the ability of the EU and
the Member States to fulfil their obligations undeternational environmental, human rights
and labour agreements as well as on the protestioonsumers.

First and foremost, the agreement establishingvit@ should contain a hierarchy clause that
ensures that in the event of any inconsistency émtwan international investment agreement
and any international environmental, social or humghts agreement binding on one Party to a
dispute, the obligations under the internationalViremmental, social, or human rights
agreement shall prevail, in order to avoid preceddoeing given to investors' agreem%%nts
This clause is particularly important to ensuret tRarties to the MIC have the necessary
freedom to reach the goals under the Paris agrdewtdnoh requires a significant regulatory
change to achieve a successful energy transition.

Procedural safeguards against claims that targeestic public interest legislation are needed
to guarantee a Party's right to regulate in thdipifiterest, as they see fit, over the protection
of the investor. The EESC is of the opinion thas tould only be sufficiently achieved by the

inclusion of a public interest carve-out. Howevttis must be accompanied by appropriate
guarantees that it will not be abused for protetsioreasons. In this context, the right to
regulate in the area of social protection needxplicitly mention collective agreements,

including tripartite and/or generalised (erga omreggeements, in order to exclude them from
being made subject to interpretation as breacim afwaestor's legitimate expectatlz(g’n

The EESC notes that Article 8.18 (3) CETA alreadguges that an investor may not submit a
claim if the investment has been made through freud misrepresentation, concealment,
corruption, and conduct amounting to an abuse otgss. A possible future agreement
establishing the MIC should ensure that this classextended to applicable law in terms of
fraud, human rights abuses, or violations of (im&tional) environmental, social, or consumer
law.

Stringent criteria to prevent frivolous claims agmsure the early dismissal of non-meritorious
cases should be also incorporated into the rulegratedure of the MIC. The existence of
preliminary expedited procedures to dismiss friuslglaims is important, as it will address one
of the criticisms against the current system, @nguhat it will not be misused in the future. In
addition, such an expedited procedure for claimthaut legal merit will contribute to the
reduction of costs of the functioning of the court.

The EESC notes that one area of concern raiseddliisi public hearing was the possibility of
third party funding of disputes. Third party fundirmay not serve the original aims of

22

23

For a critical analysis of past ISDS tribunal casee Andreas Kulick, Global Public Interest inetntitional Investment Law
(Cambridge University Press 2012), 225-306.

0OJ C 487, 28.12.2016
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6.1

6.2

6.3

6.4

6.5

7.1

investment agreements and may result in pervecsniives. The EESC therefore recommends
investigating the impact and need for third paayding and its regulation under the Mfc

Third party rightsand counterclaims

The EESC considers permitting amicus curiae subom<s, which are currently already
possible under a significant number of ISDS procegs] a welcome first step in order to ensure
a balanced and fair system. However, the EESCisessential to ensure that the convention
setting up the MIC not only permits amicus curiabraissions as to their admissibility, but also
ensures that the judges are required to take thendue consideration in their deliberations.

The EESC therefore welcomes the inclusion in thedate for the MIC of the possibility of
third party interventions. However, the EESC rec@nds investigating the role of third parties
beyond the current UNCITRAL rules in order to emsabalanced and fair system and effective
rights for affected third parties that can be looedidents, workers, unions, environmental
groups, or consumers.

The EESC welcomes the Commission's efforts in tmext of the Investment Court Proposal
in TTIP for the possibility of third party interveéans and the clarification in the mandate that
such interventions shall be open to all stakehsldeat have a legal interest in a case. The
EESC requests the Commission to ensure that stamliteria under the MIC shall not be
unnecessarily constraining and shall allow faireascto proceedings fully in line with and in the
spirit of the EU's obligations under the Aarhus @antion.

Some stakeholders support the view that the MIQilshalso be able to hear claims raised by
third parties as well as counter-claims by statgairst investors as in line with existing
developments under the old ISDS system. This isaises a number of legal and practical
questions that need to be carefully examined. Retance, this possibility depends on the
applicable law, in other words the substantive fgions included in the agreements placed
under the jurisdiction of the court.

The EESC requests the Commission to ensure thailiGeat the very least does not close the
door for claims by affected third parties agaimseign investors. To this extent, a convention
establishing the MIC could contain provisions twauld allow for such claims when Parties to
an international agreement have agreed to thadjatign of the MIC for such disputes.

Relationship with domestic courts

The EESC considers that the MIC may under no cistante negatively affect the EU's
judicial system and the autonomy of EU law. The EE8&calls that in Opinion REX/411 it held

24
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http://ccsi.columbia.edu/work/projects/third-paftyrding-in-investor-state-dispute-settlement/

Amicus curiae: literally, friend of the court. Aegson with a strong interest in or views on thgestttmatter of an action, but not a
party to the action, may petition the court formimsion to file a brief, ostensibly on behalf oparty but actually to suggest a
rationale consistent with its own views. For mar®rimation:https:/legal-dictionary.thefreedictionary.com/ans¢curiae
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7.2

7.3

7.4

7.5

7.6

that there are considerable EU treaty-related ambtitutional law concerns regarding the
relationship between ISDS and the EU legal ordethdrefore felt it was "absolutely vital for
compliance of ISDS with EU law to be checked byHE@J in a formal procedure for requesting
an opinion, before the competent institutions reaatecision and before the provisional entry
into force of any llAs, negotiated by the EC".

In this context, the EESC would like to draw attemtto two cases examined by the European
Court of Justice, which were based on the form&S3%rbitration system and are relevant to
the discussion. First, in its Opinion 2/15 of 16\WR2017 on the EU-Singapore FTA, the ECJ
determined that the EU does not have exclusive etenge on ISDS, finding that ISDS
"removes disputes from the jurisdiction of the ¢swf the Member States". Second, in its
judgement in case C-284/16, Slowakische Republikcimea BV on intra-EU investment
agreements, the ECJ found that ISDS removes disfaen the jurisdiction of EU Member
States courts and, as a result, also from theraystgudicial remedies in the EU legal system.

The EESC commends the Belgian government for reéiqgesan opinion pursuant to
article 218 (11) TFEU on the compatibility of thevestment Court System in CETA with the
EU Treaties as requested by the EESC in its Opioro8pecific key issues of the Transatlantic
Trade and Investment Partnership (TTIP) negotia%?oﬁ'he EESC expresses the hope that ECJ
Opinion 1/17 will give the EU institutions the munkeded guidance on important questions of
European constitutional law.

The EESC acknowledges that some stakeholders ewndidt the most effective way of
preserving the powers of domestic courts is by tigi standing before the Multilateral
Investment Court to states and international ogditins such as the EU. State-to-state dispute
settlement is also the default dispute settlemesthanism under public international law, has
been used in several investment agreements alrgsdly,should therefore be preferred in
relation to investment law. The EESC notes thaem#iakeholders consider that investor-to-
state dispute settlement is a more effective optipthe case of investment, in their view
offering a neutral, depoliticised and cost-effeetiesolution of disputes. It has been the default
system for the settlement of disputes on investmigge its establishment decades ago.

The EESC notes that the question of the relatigndiétween domestic courts and the
Multilateral Investment Court is viewed differentlyy different stakeholders. While some
consider that the Multilateral Investment Courtididdoe considered a last resort, following the
mandatory exhaustion of local remedies, others atippat the "no U-turn approach” currently
followed by the Commission also constitutes a gbadis in the context of the Multilateral

Investment Court.

Under the "no U-turn approach” an investor hasritpet to address the local tribunals or the
ICS/MIC directly. However, once the case is conelligh either forum, an investor cannot re-
open it using another forum. Some stakeholdergbelihat this approach responds successfully
to concerns raised by the fact that investors hlagepossibility to seek relief in multiple fora,

26

0OJ C 487, 28.12.2016
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7.7

7.8

8.1

8.2

for the same alleged violation. They also note eaeral International Investment Agreements
follow this approac?f. According to an analysis provided by UNCT%?D"[the no U-turn
clause] attempts to preclude a simultaneous intieral claim by an investor alleging breaches
of the IIA, and domestic proceedings by the investsubsidiary alleging breaches of a contract
or domestic law".

The requirement to exhaust domestic remedies fgsh fundamental principle of customary
international law and international human rightsv.laThere are also several investment
agreements concluded by EU Member States with thodntries that expressly require
applicants to exhaust domestic remetiieShe rationale of the rule is that it gives thatest
where the violation occurred an opportunity to esdr it by its own means, within the
framework of its domestic legal system and is aaplMvhenever international and domestic
proceedings are designed to obtain the same Fstite International Court of Justice found
that this is so important that it cannot be coretras having been implicitly set aside through
an international agreeméﬁt For these reasons, some stakeholders considfapdtrtant that
this rule would be made explicit in the agreemettirsg up the MIC.

Given the debate above, the EESC encourages tlopé&am Commission to further investigate
the issue of the exhaustion of local remedies awdihcould work in the context of the MIC.

Independence and legitimacy of the judges

Irrespective of its institutional structure (a staalone international organisation or tied to an
existing institution) the independence of a MIC @kobe safeguarded. The appointment of
judges on a permanent basis is considered a kdgrfat starting to build case law, thus

improving predictability and moving away from thepaoach of the ISDS, which is often

perceived as "ad hoc".

If MIC were to be go ahead, having permanent juddresild be the ultimate objective. In the
initial stages of the establishment of the courshould be able to organise itself taking into
account the number of cases that the court willdreding with. This depends on the number of
the initial Parties to the Convention establishihg court and the number of agreements they
bring under the jurisdiction of the court.

27
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Many agreements concluded by the U.S. and Camatlade no U-turn provisions. For instance, the @an2ordan BIT (2009) in
Art.26 on conditions precedent to submission daantto arbitration.

UNCTAD series on Issues in International Investm@greements I, Investor-State Dispute Settlem@WCTAD, 2014):
http://unctad.org/en/PublicationsLibrary/diaeia282 3en.pdf

See for instance Article 5 of the 1976 GermanwadsBIT, Article 8 of the 1978 Egypt—-Sweden BIT,tidle 7 of the 1981

Romania—Sri Lanka BIT, Article 8 of the 2007 AlbanLithuania BIT, Article XI of the 1992 Uruguay—3p#IT, Article X of the
1991 Uruguay- Poland BIT.

Interhandel (Switz. v. U.S.), Preliminary Objectso 1959 I.C.J. Rep. 6, at 27 (Mar. 21). Availalsie http://www.icj-
cij.org/docket/files/34/2299.pdat 27.

Elettronica Sicula S.p.A. (ELSI) (ltaly v. U.SJudgment, 1989 I.C.J. Rep. 15, 28 I.L.M. 1109 (@Y, para. 50.
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8.3

8.4

8.5

8.6

9.1

9.2

9.3

Although the method for the appointment of the g&lgs not provided in the Recommendations
of the European Commission for a mandate, the E&8IComes the commitments on setting

clear and high-level criteria, including on the lifiations of candidates and the respect of a
code of conduct, such as the Magna Carta of Jﬁﬁgﬁbich shall guarantee no conflicts of

interest and the independence of the judges. Shdsgential to ensure the rule of law and public
trust.

With regard to the qualifications of judges, nolyotlemonstrable expertise in the area of public
international law should be required, but also maa such as investment, consumer,
environmental, human rights and labour law andulispesolution. This is crucial in order to
ensure that the judges will have the necessaryriexpe to deal with the different types of
cases, and are able to fully understand and propedess the legal context, pertaining to
different sectors and types of investments thdtheilbrought under the jurisdiction of the court.

Furthermore, the EESC supports a procedure for aghygointment of the judges that is
transparent and follows criteria that will ensure equitable representation of all the Parties to
the Convention establishing the court. The selagiimcess should be transparent and subject to
the principles of public scrutiny.

Ensuring transparency, accessibility of informatiorthe broader public as well as accessibility
to stakeholders, for instance through accreditatisranother crucial element to improve the
credibility and the legitimacy of the system. ThHCITRAL Rules on Transparency in Treaty-

based Investor-State Arbitration and the Uniteddwast Convention on Transparency in Treaty-
based Investor-State Arbitration (the "Mauritiusn@ention on Transparency") should provide
a base level for the rules on transparency inaduvliC.

An effective system

A secretariat should be tasked with the effectigmiaistration of a MIC. Although it is not
currently clear whether the court will be a newhufided organisation or tied to an existing
international organisation, it shall be guarantdet sufficient resources are allocated for the
functioning of the secretariat.

It is suggested by the draft mandate that the adtrative costs be covered by the Parties on an
equitable basis, taking into account different ecrdt, including the level of economic
development of the Parties, the number of agreesmemtered per Party and the volume of
international investment flows or stocks of eachyPa

With regard to the allocation of costs related tie adjudication of the cases (excluding the
remuneration of judges which it is proposed shdddixed), the draft mandate is silent. The
EESC requests clarification on this issue.
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https://rm.coe.int/16807482c6
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9.4

9.5

9.6

10.

10.1

10.2

A substantial amount of FDI is conducted by smatl medium-sized (SME) companies, which
need to enjoy the same level of protection and s&cee dispute settlement, at reasonable
conditions and costs.

The possibility of providing a conciliation mechami that would aim at helping parties to solve
a dispute in an amicable manner should be alsdderesl.

All decisions of the MIC should be enforceable ambe public.
High-level of protection and potential transition period

It is important to note that a key prerequisite &r agreement to be submitted under the
jurisdiction of the court is that both parties teetagreement need to give their consent. This
effectively means that none of the agreements digitber by the EU or the Member States of
the EU will be automatically placed under the jdicsion of the court, unless the third party
agrees as well.

In this regard, during a potential transition pdrizetween the current ISDS system and the ICS,
and until the establishment of a MIC, the agresgulie settlement procedures shall continue to
apply in order to guarantee high-level protectibringestments, given its constitutionality and
viability under EU law, pending the case submittgdBelgium to the Court of Justice of the
EU®.

Brussels, 12 December 2018

Luca JAHIER
The president of the European Economic and Sodiair@ittee
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See footnote 5.
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