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Conclusions and recommendations

The EESC supports the Commission's aim of improvivadility for citizens who travel long
distances by coach or bus, encouraging the usastdieable modes of transport, and making it
possible to offer services that are more in linghvthe needs of the population, particularly
those on the lowest incomes.

However, the proposal to extend the scope of tmenoan rules for access to the international
market for coach and bus services to cover alllaeggervices for hire or reward, including

national services, run by a non-resident carrercansidered problematic in some Member
States.

Applying the new rules on access to the marketdgular international and national coach and
bus transport services over a distance of less1b@rkm or 120 km as the crow flies to urban
and suburban services could, according to thosetdes, seriously undermine the fulfilment of

the mission and public service obligations of aiserof general economic interest (SGEI).

The proposal for a regulation does not take accadirthe substantial differences between
Member States in how they organise their coach laumgl transport services and pricing,
particularly of urban and suburban services, which often provided free of charge or at
reduced rates for all or for specific categories ti@vellers, in response to social and
environmental needs and constraints which requeeic and different rules. However, there
are also Member States that have a more deregualateds to public transport markets.

The proposed provision that, for international aational transport services (including urban
and suburban services) over distances of lesslib@kilometres as the crow flies, access to the
market may only be refused if the service offerexidt compromise the economic equilibrium
of a public service contract could in some caseslifficult to reconcile with the need for a
service of general interest that is affordable @ingppropriate quality for all. All the market can
do, in compliance with the legislation on fair cagtipon, is offer a price determined on the
basis of costs. However some Member States dod&wey or partly deregulated market, with
reasonably good results. The proposal would in sasks risk a step backwards.

The EESC questions if the proposal for a regulatmmplies with Article 5(3) of the Treaty on
European Union (TEU) on the subsidiarity principlesofar as Protocol 26 to the Treaty on the
Functioning of the European Union (TFEU) gives oadil, regional and local authorities wide
discretion in providing, commissioning and orgamisSGEIs in order to ensure a high level of
quality, safety and affordability, equal treatmend the promotion of universal access and of
user rights. However, as the long-haul national dnd coach services above 100 km are
already deregulated in some Member States theadtriviree market access for bus services as
such could not be put in question.

The EESC stresses that, if pursuant to such aricapph of the subsidiarity principle, the
Member States are allowed the wide discretion dédrto them by the Treaty to organise their
SGls in line with the needs of the population, tifi€ourse will mean that also Member States
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with deregulated bus and coach markets can contameethat the Commissions aim of a single
market for such services will not be reached.

1.8 Finally, the EESC stresses that establishing neaclt@and bus routes may entail a risk of
adversely affecting public services using moreanable modes of transport. The EESC finds
it therefore reasonable that authorities can safebtihat services are using efficient low carbon
vehicles that do not increase emissions, partilsutail services. The EESC therefore urges the
Commission to link market liberalisation of roadrsport to a more clear usage of the polluter
pays principle in all modes of transport.

2. I ntroduction

2.1 In accordance with Article 4(2)(g) of the TFEU, tBeropean Union has shared competence
with the Member States in the area of transport, @stablishes, inter alia, under Article 91
TFEU:

» common rules applicable to international transport to or from the territory of a Member
Sate or passing across the territory of one or more Member Sates;

 the conditions under which non-resident carriers may operate transport services within a
Member Sate; [...]

When the measures referred to in paragraph 1 are adopted, account shall be taken of cases

where their application might serioudly affect the standard of living and level of employment in

certain regions, and the operation of transport facilities.

2.2 By amending Regulation No 1073/2009 on accesseantiernational market for coach and bus
services the Commission intends, according to we statements, to improve mobility for
citizens who travel long distances and to encouthgeuse of sustainable modes of transport,
and it should make it possible to offer serviceat thre more in line with the needs of the
population, particularly those on the lowest inceme

2.3 Some European languages do not make a distincdbmelen "coach" and "bus". Distance is
often one of the main criteria used in the regafatbdf long-distance coach services: for
example, they must be more than 50 miles in thetedniKingdom, and more than
100 kilometres in France and Sweden.

2.4 In some Member States, the market for long-distaoaeh services is already at least partially
liberalised. For example, the liberalisation of German market was subject to two conditions:
the routes must cover a distance of at least Sfivldtres and must not compete with rail. In
France, the "Macron Law" allows any operator tovjite regular services for distances over
100 kilometres.

3. Current EU rules
3.1 Regulation (EC) No 1073/2009 of 21 October 2009liapfo the transport of more than nine
people by coach and bus in the form of regularrmagonal passenger transport services, as

well as, under certain conditions and on a tempolasis, the admission of non-resident
carriers to operate national road passenger transgvices in a Member State.
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Carriage from Member States to third countriesaigyely covered by bilateral agreements
between the Member States and those third countdewever, the EU rules apply on the
territory of Member States crossed in transit.

EU rules do not apply to urban and suburban coachbais services. Cabotage operations by
non-resident carriers within a Member State arampggrd with the exception of transport
services that serve the needs of an urban centterurbation, or those that provide transport
between such a centre and its surrounding aredmt&ge operations may not be carried out
independently of an international service.

By contrast, the arrangements on the posting okersrfor the purposes of providing a service
do apply to coach and bus transport companiesingroyt cabotage operations.

Each year Member States must inform the Commissfotine number of carriers holding a
Community licence as of 31 December of the previmesr and of the number of certified true
copies corresponding to the vehicles in circulattonthat date. On 31 December 2016, there
were a total of 34 390 Community road passengaspart licences and 300 155 bus and coach
licences, of which approximately 46 000 were usediniy for long-distance passenger
transport.

New measur es proposed by the Commission

The scope of application has been extended comasilyesind applies to all regular (international
and national) coach and bus transport operatiamssthe whole of the EU, operated as regular
services by non-resident carriers.

The current regulation, which defines "cabotagerajpmns" as "national road passenger
services for hire and reward carried out on a teargobasis by a carrier in a host Member
State", has been amended by deleting "temporarg"aAesult of this, cabotage services are
considered to be regular services.

From now on, regular cabotage operations are suljediolding a Community licence.
Temporary cabotage transport operations are omyigied if they are covered by a contract
concluded between the organiser and the carridrifdhey are occasional services.

With regard to regular services, the new regulatigstinguishes between international and
national passenger transport services over distasfdess than 100 kilometres as the crow flies
and such services carrying passengers over distaxfce00 kilometres or more as the crow
flies.

For regular international transport services cagypassengers and some regular national
services over distances of 100 kilometres or mera crow flies, market access has been fully
liberalised.
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4.6 For regular international and national transpantises (including urban and suburban services)
over distances of less than 100 kilometres asrihe flies, access to the market may be refused
if the service offered would compromise the ecomoeguilibrium of a public service contract.
The aforementioned distance of less than 100 km beajncreased to 120 kilometres if the
regular service to be introduced will serve a pointleparture and a destination that are already
served by more than one public service contract.

4.7 EXpress services — i.e. services that carry passeiag specified intervals along specified routes
without intermediate stopping points — are hendbfoonsidered to be "regular services", on a
par with transport services that pick up and setrdpassengers at predetermined stopping
points.

4.8 An independent monitoring body for coach and busseager transport has been set up and will
be responsible for:

» carrying out economic analyses of whether a prapossv service would compromise the
economic equilibrium of a public service contralihe conclusions of the regulatory body
will be binding on the authorising authorities hretarea of access rights to the international
and national market, and its decisions will be sabjo judicial review;

» collecting and providing information on accessdartinals;

» deciding on appeals against decisions of termipafators.

4.9 Technical adjustments regarding Community liceneeshorisations to access the market and
other certificates shall be made by Commissiongédésl act.

4.10 Carriers have a right to access the parking sp@acesse by coaches and buses (terminals) in
accordance with equal, transparent and non-discaitory conditions.

5. General comments

5.1 Extending the scope of this regulation to coveredjular services for hire or reward run by a
non-resident carrier means that the latter mayatpeaegular national services under the same
conditions as resident carriers and that when itdstinuous and permanent, a cabotage
operation is considered to be a regular servicelight of this, the regulation under
consideration applies to all regular internatioaatl national coach and bus transport service
operations.

5.2 For international and national transport servicasr alistances of 100 kilometres or more as the
crow flies, the market is thus fully liberaliseddapotential public service contracts can no
longer be taken into consideration in order tosefaccess to the market.

5.3 Access to the market for regular international aational coach and bus transport services over
a distance of less than 100 km or 120 km as the éiies may be refused if the economic
equilibrium of a public service contract would hstdrbed and if the independent supervisory
body responsible for carrying out the relevant ecoic analysis agrees.
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In a change from the current regulation, the Corsioiss new proposal no longer explicitly
excludes urban and suburban coach and bus trarsgeites, which will therefore be subject
to the new rules.

Moreover, the authorities responsible for grantimarket access may not reject an application
solely on the grounds that the carrier offers lowdces than those offered by other road
carriers, even though it has been establishedothaite sector carriers, which are not bound by
public service obligations, offer prices (e.g. EWRr a long-distance journey) that clearly fall

under the heading of dumping. The general, unoésttiwording of this provision could be seen
ascarte blanche for unfair competition.

The proposal for a regulation does not take accadirthe substantial differences between
Member States in how they organise their coach laugl transport services and in pricing,
particularly of urban and suburban services, whach often provided free of charge or at
reduced rates for all or for specific categories t@vellers, in response to social and
environmental needs and constraints which requieeific and different rules. However, there
are also Member States that have a more dereg@eateds to public transport markets.

The EESC questions if the proposal for a regulat@mmplies with Article 5(3) of the Treaty on
European Union (TEU) on the subsidiarity principdad finds the arguments set out in the
justification statement (as provided for in Arti@leof Protocol 2 on the application of the
principles of subsidiarity and proportionality) rtotally convincing. However, as the long-haul
national bus and coach services above 100 km eradsi deregulated in some Member States
the strive for free market access for bus senasesuch could not be put in question.

However, passenger transport is also a servicermérgl economic interest (SGEI), as provided
for by the Treaty and, as such, is subject to AatitD6(2) of the TFEU, which states that
"undertakings entrusted with the operation of services of general economic interest or having

the character of a revenue-producing monopoly shall be subject to the rules contained in this
Treaty, in particular to the rules on competition, insofar as the application of such rules does

not obstruct the performance, in law or in fact, of the particular tasks assigned to them. ".

This article refers to the primacy of good perfont®, which does not depend on an approach
based on economic equilibrium.

The common values applicable to the activities GE®, which are covered in Protocol 26 on
services of general interest (SGls; in referencartile 14 TFEU) arejnter alia: the essential
role and the wide discretion of national, regiormid local authorities in providing,
commissioning and organising services of generahewic interest, a high level of quality,
safety and affordability, equal treatment and thenmtion of universal access and of user
rights.

Economic equilibrium is therefore not one of théuea that SGEIs must adhere to. It could in
some cases also be difficult to reconcile econoegjailibrium with a service that must be
affordable for all. The market can, only offer acprdetermined on the basis of costs and thus
cannot guarantee access for all to a service affardable price. However, it should also be
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noted that some Member States do have a fully ditypderegulated market, with reasonably
good results. The proposal would in such casedrshg a step backwards.

The supervisory body established by the regulatiotier consideration would only be able to
assess whether or not the conditions of Article(2p®f the TFEU and the conditions of
Protocol 26 have been met, a power (finding a claor) which up to now has fallen
exclusively under the remit of the Commission, sabjo an appeal to the European Court of
Justice.

In contrast with the Commission's new proposal, ichket 8(4)(d) of the current
Regulation 1073/2009 (which the Commission propdsedelete) is in line with the Treaty,
maintaining that!'a Member Sate decides on the basis of a detailed analysis that the service
concerned would serioudly affect the viability of a comparable service covered by one or more
public service contracts conforming to Community law on the direct sections concerned”.

The EESC therefore believes that there is no needmntend the aforementioned provision
established by Article 8, but instead that, in limigh the subsidiarity principle, the Member

States should retain the wide discretion accordeéddm by the Treaty to organise their services
of general interest in accordance with their needt the exception of clear errors found by
the Commission.

The EESC stresses that establishing new coach ahdoltes may entail a risk of adversely
affecting public services using more sustainableesoof transport — particularly rail services.
There can therefore be no question of abandonihganaservices along the same section for
purely economic reasons.

The EESC notes, with this in mind, that the purpobéegislation on the Single European
Railway Area is to create a European railway ahed is able to compete, sustainably, with
other modes of transport.

However, it is clear that competition between eail road remains largely unfair, due to the
fact that rail charges, to be paid by rail opemt@nd operating costs are around three times
higher than costs incurred by coach service opexatép to now, there has been no significant
follow-up to the Commission's announcement roédsures to internalise the external costs of
transport in a coordinated and balanced manner across modes so that the charges reflect the

level of the external cost imposed on society at large”.
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5.18 The EESC therefore urges the Commission to linkketaiberalisation of road transport to a
more clear usage of the polluter pays principlalirmodes of transport.

Brussels, 19 April 2018

Luca JAHIER
The president of the European Economic and Sodairf@ittee
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