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Conclusions and recommendations

The EESC reiterates its support for the objectifethe Proposal and the entire Mobility
Package to strengthen the competitiveness of thepEan mobility sector, including by
ensuring a socially fair and competitive internarket for road transport services

The EESC welcomes the Communication's emphasislean,ccooperative and connected
mobility which enables sustainable and efficienitimodal choices, and its recognition of the
vital role of road transport.

The EESC therefore welcomes the aims of the Progosensure a level playing field in an
unfragmented internal road transport market, avextessive administrative burdens on
businesses, improve the clarity and enforcemetitefegulatory framework and address abuse,
such as the use of letterbox companies, non-tramsplusiness models and illegal cabotage.

The EESC supports the objectives of the Proposaintmduce into Regulation (EC)
No 1071/2009 establishment requirements that wilvent the use of letterbox companies for
road transport operations and strengthen compliammetoring, including by improving cross-
border cooperation between authorities and impléimgrthe European Electronic Register of
Transport Undertakings (ERRU).

The EESC also supports the improved rules on igériment procedures and on the assessment
of sanctions involving the risk of loss of good utg both of which improve legal certainty.
The EESC underlines the importance of harmonisgdicgdion of the threshold requirements
set out in Article 6 paragraph 1, third subparagrés and (b), for infringements to have an
effect on good repute.

With respect to letterbox companies, the EESC cmiad that efficient enforcement will remain
dependent on the efficiency of national authorjtieficient cross-border cooperation and
uniform interpretation of establishment criteriaccAunt should also be taken of progress in the
digital domain.

The EESC welcomes the improvement of informatioailable in national registers and the
introduction of time limits for answering reque$ts information. The EESC would welcome
real time access for control authorities to eleutally available information in national
registers.

The EESC considers that the data to be entereditional electronic registers should also
include information regarding the drivers employmd an undertaking, which is relevant in
determining the level of compliance with social dablour laws, and asks the Commission to
consider such a measure.

The EESC questions the incomplete way in whichtlgimmercial vehicles (LCVs) have been
brought within the ambit of Regulation (EC) No 12009 on admission to the profession and

0J C13,15.1.2016, p. 176
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guestions the added value of this measure, bearingnd that those vehicles remain outside
the scope of Regulation (EC) No 1072/2009. The EE&Cefore considers that LCVs should
be fully covered by Regulations (EC) No 1071/200@ 4072/2009, albeit possibly in an
alleviated form.

The EESC welcomes the main thrust of the amendmpraposed to Regulation (EC)
No 1072/2009 to simplify and clarify rules on cadg# and strengthen compliance monitoring.
The EESC takes note of the potential of the digitalhograph as an efficient means of
compliance control and supports its early inst@gtincluding on existing vehicles.

However, the EESC strongly stresses that the peapasnendments regarding cabotage can
only be successfully and fairly introduced if pions are introduced to make clear when
provision of cabotage services ceases to be tempana an obligation of establishment arises,
and if the complete set of posting of workers rapplies to every cabotage operation without
any exemptions.

The EESC regrets that the occasion was not useldrify a number of further points regarding
cabotage rules, which have been the subject oferdift interpretations. An essential
prerequisite for efficient compliance monitoring, particular at roadside checks, is clear and
simple rules that enable an immediate and certinptiance assessment on the basis of readily
available facts. The EESC regrets that, althoughRitoposal is a step forward, the legislation
remains unclear and open to different interpretatio a number of points.

The EESC regrets that Directive 92/106/EEC on coetbitransport, which in practice provides
a parallel market access, is not addressed atatihne §me as Regulations (EC) No 1071 and
No 1072/2009. In order to have effective legiskatioabotage in all forms should be subject to
similar rules.

The EESC supports the creation of a European Raausport Agency as an efficient means to
improve cross-border enforcement in the sector.

Background

The proposal for a Regulation of the European &aednt and the Council amending Regulation
(EC) No 1071/2009 and Regulation (EC) No 1072/200%h a view to adapting them to
developments in the sector ("the Proposal") is pathe Mobility Package presented by the
European Commission on 31 May 2017.

The main aims of the Proposal are:

to create conditions for competitive and fair mipjleliminate letterbox companies, simplify
and clarify cabotage rules, and enable efficientitooing through improved cooperation
between authorities, including through the Europeagister of Road Undertakings (ERRU).

The overarching aims of the package as a wholtpmef the aims set out in points 2.1 and 2.2
above, are set out in the Commission Communicatamope on the Move — An agenda for a
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socially fair transition towards clean, competitivend connected mobility for all”
[COM(2017) 283] ("the Communication”).

The Communication sets out a strategy for Europendintain its role as a leader in clean
competitive, cooperative and connected mobility alhienables sustainable and efficient
multimodal choices. This is necessary due to thed wole of mobility in the functioning of a
Europe without frontiers, and requires a modernifitplsystem, which is key to the transition
to a low carbon economy.

The Communication recognises the key role of readsport and is accompanied by a set of
proposals focusing on this sector, including a frework for a strong internal market, improved
working conditions in road haulage, digitalisedhgport and revised rules on road charging.

General comments

The EESC supports the mobility strategy outlinedhiea Communication with its emphasis on
optimal multimodality and recognition of the vitale of road transport.

The main aims of the Proposal to eliminate letterbompanies and simplify the rules on road
haulage cabotage to make them easier to understashdenforce conform with the aim of
ensuring a fair and competitive internal marketdad transport set out in the Communication
and are fully supported by the EESC.

The EESC refers to its earlier opinions TEN/566 d&oap to a single European transport area
— progress and challenges" and TEN/575 "Internaketaof road freight: social dumping and
cabotage" where the need to complete the interasgkeh in road transport was highlighted, as
was the need to prevent fraudulent activity, cireantion and abuse, including by operation
through letterbox companies and circumvention dbtage rules. The EESC welcomes the fact
that the Proposal addresses some of the very upgelniems raised in these opinions. However,
the EESC regrets the fact that the opportunityotsused to expressly address social dumping,
consensually defined by the EESC in the opiniomd?cias fraudulent action, circumvention
and abuse (see also the European Parliament'suResobn social dumping in the European
Union of 14 September 2016, section |, para. 1 %2255 (INI)).

There remains, however, the question of whethemibans chosen to address these problems
are adequate, if other or further measures shad been taken and if the proposed measures
are disproportionate in view of the aims sought.

The EESC is of the opinion that the establishméra Buropean Road Transport Agency will
be of key importance in stepping up cross-bord@reament in road transport.

0J C13,15.1.2016, p. 176
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Regulation (EC) No 1071/2009 — access to the prafies

The EESC supports the amendments to Article 1 ifaass they make the text clearer or
otherwise bring added value by improving the fumuitig of the internal market in road

transport. The EESC doubts the added value of mgaine of many possible cases of non-
commercial activity in the proposed addition toiélg 1 paragraph 4(b), without addressing the
guestion of the burden of proof which in princiglleould fall on those exercising an activity.

The proposal on this point could create more probléhan it resolves. It adds no legal certainty
and entails the risk of increasing distortions aihpetition and creating a "grey market".

The new paragraph 6 first subparagraph of Articlsandudes undertakings operating LCVs
under 3.5 tonnes in the scope of the Regulationdisgtenses them from the requirements of
good repute and professional competence as wiikagquirement for a transport manager.

The EESC considers that such exemptions would aevery unfortunate signal. The EESC
recommends including LCVs fully in both Regulati@C) No 1071/2009 and Regulation (EC)
No 1072/2009, albeit possibly in an alleviated fodmly this would ensure the common level
of professionalisation of the sector and a levayioig field.

The EESC underscores that adequate resources mysiobided to deal with the increased
work volumes needed to ensure compliance with tidened scope of Regulations (EC)
No 1071/2009 and No 1072/2009.

The EESC also questions the possibility given tariider States to apply, entirely or in part, the
provisions on good repute, professional competeara transport manager to LCVs. This
option threatens to disturb the coherence of tkernal market. It is furthermore not coherent
with the proposal to delete the option under theeru Article 3.2 allowing Member States to
add further requirements for admission to the asitan.

The EESC supports deleting the possibility undetickr 3.2 for Member States to impose
additional requirements for admission to the praifes beyond those stipulated in Article 3.

The amendments proposed to the establishment igriter Article 5 are directed against
letterbox companies. The proposed requirements naoee developed than the current
provisions. The Proposal puts more emphasis onatiteal exercise of commercial and
administrative activities at the premises of thedansking in the Member State of
establishment, where also core business document® de kept, for instance by adding that
the administrative and commercial activities shdugdcontinually and effectively conducted in
that Member State while maintaining the requirenfienmanagement of transport operations of
the vehicles at the disposal of the undertakingtdpnof this, the requirement is added that the
undertaking should hold assets and employ staffpgitionate to the activity of the
establishment. The EESC supports these amendmedtsti@sses the importance of uniform
interpretation to ensure foreseeability. The EES68umes that core business documents may
also be kept in electronic form, wherever legathgsble.
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Nevertheless, the EESC believes that it will rendifficult to prove that an activity is carried
out in the form of a letterbox company. The proplosxts leave a large margin of appreciation
which entails a risk of diverging discretionary grees. Decisions based on such texts can
easily be challenged. Particular problems may an#h undertakings that are part of an
international group or that outsource, for instargegtain administrative activities. There is an
obvious risk that national practices may evolveyvdifferently due to diverging national
interpretations.

In the EESC's opinion a clearer picture of theustatf an undertaking could be obtained
through an obligation to provide information on thvenership pictur?é

The EESC therefore draws attention to the impleatant difficulties and underscores the
importance of efficient cross-border cooperatiord aaxchange of best practice between
enforcement authorities.

The EESC takes note that in spite of the furthéaideadded in Article 6 paragraph 1 second
subparagraph on the circle of persons whose belnavitay influence the good repute
assessment, Member States will still retain freetimandd further "relevant persons". Therefore,
the circle of persons concerned may still vary leetevMember States.

The EESC supports the addition of "tax law" as gdsufor doubting good repute proposed in
the same paragraph third subparagraph (a) whitdctefthe increasing importance attached to
tax law compliance, as well as the importance h#dcto compliance with the rules on the
posting of workers, reflected in Article 6 paragnépthird subparagraph (b) xi.

In both cases, legal certainty is ensured by tlmldshproviding that only acts that have resulted
in convictions or penalties for serious breach afianal or EU rules are to be taken into
account.

The EESC questions the inclusion of penalties éviosis infringements of EU law concerning
the law applicable to contractual obligation sinteakes issue with rules on choice of
applicable law, and not substantive problems. Hreach of mandatory choice of applicable
legal rules is aimed at, this should be clearlyestaA more pertinent measure might be to
address adverse findings in civil proceedings basethisconduct, fraud or mismanagement.

The EESC approves the amendments to the proceglanabions in Article 6(2). Considering
the potential effects of serious infringements of Eles with respect to the possibilities of an
undertaking or a transport manager to exercise etivityg, the EESC questions the
appropriateness of having a list of such acts ley @Gommission through delegated acts as
proposed in the new paragraph 2(a) of Article 6.

The EESC questions the proportionality of the oearybar to the rehabilitation of a transport
manager from the date of loss of good repute. Tgnaind appropriateness of restitution of good
repute should be made on a case-by-case basis lepitipetent national authorities.

OJ L 140, 30.5.2012, p. 32
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provision in the new paragraph 2 of Article 7 skgiing that the competent authority shall
recognise "another binding document" as sufficigatof of financial standing. The proposed
provision is not satisfactory because the charadtdre document in question is too vague.

The EESC approves the proposal to include additioriarmation in the national electronic
registers under Article 16, and to have all inféngents entered in the register. In particular, the
EESC welcomes the five-day time limit for answeringequest for information and points out
that control authorities should be given real-timecess, during roadside and/or company
checks, to all information available in electrofoom in relevant registers.

The EESC is also of the opinion that the data toebered in national electronic registers
should also include information regarding the disvemployed by an undertaking, which is
relevant in determining the level of compliancehwsbcial and labour laws. This would have a
particular impact in reducing the fraudulent preesi referred to in point 3.3. The EESC asks
the Commission to consider such a measure (seEuftapean Parliament's Resolution of 18
May 2017 on road transport in the European Uni@1 722545 (RSP)), para. 33).

The EESC welcomes the improvement of administrativeperation in the new Article 18
including the introduction of clear procedures &inte limits for complying with a request for
information. Nevertheless, the EESC would sugdestdllowing improvements:

In paragraph 3, the EESC suggests that checksdshtwiys be carried out when requested by
competent authorities of other Member States. Ifuisher suggested that the credibility
requirement in the last sentence of paragraph @ldl® taken out as the issue of substantiation
of the request for information is adequately adslrdsn paragraph 4.

The EESC considers that the time limit in paragrafbr informing a requesting Member State
about problems in obtaining information should bertened to five days.

The EESC appreciates the yearly reporting duty rdigg requests made under Article 18
paragraphs 3 and 4 and the way they were followedEfficient cooperation between Member
States is key to efficient enforcement and compkamonitoring is therefore essential.

Regulation (EC) No 1072/2009 — market access

The EESC welcomes the amendments proposed withva tai clarifying market access rules
regarding cabotage and availability of evidenceoatiside checks. Nevertheless, the proposals
made raise a number of questions, as set out bdlberEESC also regrets that a number of
issues, mainly relating to cabotage, remain unvesplas further explained below.

The EESC draws attention to the following overanghissues.

* As pointed out in point 4.2, the EESC regrets fRagulation (EC) No 1072/2009 is not
extended to LCVs which means an unwarranted masgehing for vehicles covered by
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rules on access to the profession. This might distampetition and have a negative impact,
for instance on congestion and the environment.

The EESC regrets that the question of when a cgédtativity is no longer temporary but
turns into such a continuous and permanent actttigy the right to provide services in a
Member State other than the one where the undegakiestablished, as set out in Article 8,
no longer applies, is not addressed in the Proaasal.

The current situation, where operations respecting formal criteria for cabotage
operations, as set out in Article 8, can be camigidsystematically and regularly over a long
period, even under a long term contract, andrstiflain temporary is not satisfactory and not
consistent with the criteria defining the temporaharacter of the right to provide cross-
border services (seeuropean Court Reports 1995 p. I-0418% European Court Reports
1985 p. 01518 The EESC therefore deems it crucial to find eaclrule on what is
temporary.

The EESC points out that Article 91(1)(b) of theEIF gives the EU legislator a wide
margin of appreciation in establishing the condsiofor carrying out cabotage as a
temporary provision of services. Possible solutiammaild be a maximum number of
operations or operational days over a given pedbdo establish a cooling-off period
between batches of cabotage operations. In the BEfiDion, it is very important that rules
on this matter are clear and easy to apply, fdaiee at a roadside check.

Ensuring national authorities have access to stéff adequate competence to carry out
effective checks under the proposed Article 1Qeisto efficient compliance monitoring. In
the EESC's opinion, it is vital that both thesaraats are in place and that a network is set
up for exchanging best practice.

The EESC regrets that the proposal for a revievDioéctive 92/106/EEC on combined
transport is not submitted at the same time asPtioposal since in practice that directive
grants a parallel market access to national trahggeerations for hauliers established in
another Member State. In the opinion of the EE®E fully legitimate transport policy aim
to promote combined transport chains can be acthigthout this special market access
rule. Therefore, the road leg of a combined trartspoeration to and from ports or railway
terminals inside one Member State should be coreidas a national transport operation
and the provisions on cabotage in Regulation (E€)LBI72/2009 or provisions to that effect
should apply.

The EESC takes note of the addition to Article Tageaph 1 regarding carriage of empty
containers or pallets and concludes that a trahspatract is decisive and will also make a very
insignificant load qualify as carriage for hirereward.

The current limitation to three cabotage operatidusng the cabotage period has been subject
to different interpretation as to what is includacone operation, and it has proved difficult if
not impossible in practice to check compliance ik rule.
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The EESC approves the proposal to eliminate thédiion to three operations and to reduce
the time available for cabotage operations fronesdw five days provided that:

1) the temporary character of cabotage is ensureddBaa definition, as requested in point 5.2
above;

2) the rules on posting of workers (Directives 96/T/&nd 2014/67/EC) apply to all cabotage
operations from day one. This could be done byutiiog Directives 96/71/EC and
2014/67/EC among the rules applicable to cabotg@geations in Article 9, irrespective of
the provisions of Article 1(3)(a) of Directive 96/EC.

Otherwise, the EESC prefers keeping the curremtsrah cabotage because the proposal made
by the Commission without compliance with the abaeamditions would in practice mean
almost full market opening which might cause unyutadble effects on the market.

The EESC also welcomes the limitation of cabotgugrations allowed in Member States other
than the one which is the destination of the iradomal journey (the host Member State), to
Member States contiguous to that Member State whaidilitates compliance control. However,

the Proposal should be amended to make it clearnina cabotage rights following a new

international transport operation to a contiguowster State will extinguish existing cabotage
rights in order to prevent cumulation of such rigfitchain cabotage"). This question of legal
foreseeability is very important.

5.5 The proposed adjustments to the rules on the mpsifnworkers to the transport sector
[COM(2017) 278] make it clear that those rules wapply to cabotage operations from day one.
Though the rules on posting of workers may notrelytieliminate the cost level gap between
Member States, this rule would reduce it. Howettee, EESC questions the efficiency of the
lighter posting declaration for even a six monthigeband lighter documentation requirements
without obligation to designate a representativgarding cabotage proposed by the
Commission in the proposal for specific rules witbspect to Directive 96/71/EC and
Directive 2014/67/EU, as long as the issue of #mapbrary character of cabotage set out in
points 1.6 and 5.2 is not resolved.

5.6 In 2011, the Commission gave its views on the priation of the provisions on cabotage on a
number of points (The New Cabotage Regime undeuldggn (EC) No 1072/2009, available
on the website of DG MOVE). The current proposak hacluded the Commission's
understanding of a cabotage operation in the pepamendment to the definition in Article 2
point 6 and settles the question of availabilitydocumentation in the vehicle for roadside
inspections, addressed in the proposed new patagepnder Article 8.

The EESC welcomes those clarifications but regthtg some other pertinent questions
addressed in the Commission's interpretative dontimeve not been addressed in the Proposal.
This is the case regarding the question of whe#itlemternational cargo must be delivered
before cabotage can start and how the seven-dagtagsb period stipulated in Article 8
paragraph 2, as it now stands, is to be calculated.
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The EESC also regrets that the opportunity wasusetl to make it clear whether tachograph
data may also be used for checking compliance eathotage provisions. The Commission's

2011 interpretative document makes it clear thatvlew of the Commission is that this is the

case. The EESC considers that the opportunity dimate been used to make this crystal clear
in the text of the Regulation.

The EESC in any case points to the importance Ib&filability of the digital tachograph as a
means of compliance control and would like to sesilastantial reduction in the time limit for

retrofitting existing vehicles with this type ofctaograph.

5.7 The EESC welcomes the new liability provision intiéle 14a but points out that proving
voluntary commissioning of illegal services maydreblematic.

Brussels, 18 January 2018.

Georges DASSIS
The president of the European Economic and Sodiair@ittee
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