European Economic and Social Committee

INT/585
Protection of intellectual
property rights/OHIM

Brussels, 21 September 2011

OPINION

of the
European Economic and Social Committee
on the
Proposal for a Regulation of the European Parliamehand of the Council on entrusting the
Office for harmonisation in the Internal Market (Tr ade Marks and Designs) with certain tasks
related to the protection of intellectual propertyrights, including the assembling of public and
private sector representatives as a European Obseatory on Counterfeiting and Piracy
COM(2011) 288 final — 2011/0135 (COD)

RapporteurMr McDonogh

INT/585 - CESE 1377/2011 - 2011/0135 (COD) EN/o

Rue Belliard/Belliardstraat 99 — 1040 Bruxelles/Brissel — BELGIQUE/BELGIE
Tel. +32 25469011 — Fax +32 25134893 — Internéttp://www.eesc.europa.eu

EN



On 15 June 2011 and 7 June respectively, the Cloamttithe European Parliament decided to consult
the European Economic and Social Committee, undtclé 114 and 118 (1) of the Treaty on the
Functioning of the European Union, on the

Proposal for a Regulation of the European Parliament and of the Council on
entrusting the Office for harmonisation in the Internal Market (Trade Marks and
Designs) with certain tasks related to the protection of intellectual property rights,
including the assembling of public and private sector representatives as a European
Observatory on Counterfeiting and Piracy

COM(2011) 288 final — 2011/0135 (COD).

The Section for the Single Market, Production amdstimption, which was responsible for preparing
the Committee's work on the subject, adopted iisiop on 30 August 2011.

At its 474th plenary session, held on 21 and 22te3aiper 2011 (meeting of 21 September), the
European Economic and Social Committee adoptedolleving opinion by 152 votes to one with
four abstentions.

1. Observations and recommendations

1.1 The Committee welcomes the Proposal from the Cosiarisconcerning the Regulation to
reinforce the European Observatory on Counterfpitend Piracy by entrusting its
responsibilities to the Office for Harmonisationtire Internal Market (OHIM). The work of
the Observatory is vital to Europe’s system of llatdual Property (IP) protection and it
needs more resources to carry out its functions.

1.2 The Committee is preparing a separate opinion @ rétent Communication from the
Commission that proposes a strategy for a Singlekddor Intellectual Properfy IPR is a
key enabler of the technological and commerciabuation on which Europe will depend for
economic recovery and future groﬁztﬁ'he nature of IPR governance is also cruciaht t
flourishing of European culture and the qualitylifef enjoyed by European citizens.

COM(2011) 287 final "A Single Market for Intelle! Property Rights"; EESC opinion under preparafidblT/591), rapporteur
Mr Meynent.

See: Europe 2020 Strategy (COM(2010) 2020 firtlad) ,Annual Growth Survey 2011 (COM(2011) 11 fingie Digital Agenda
for Europe (COM(2010) 245 final), the Single Markitt (COM(2011) 206 final) and the Innovation Uni¢g@OM(2010)
546 final).

INT/585 - CESE 1377/2011 - 2011/0135 (COD) EN/o o



13

1.4

15

1.6

1.7

1.8

1.9

-2-

The Committee does not believe that the Europe ZP&Xegy for smart, sustainable and
inclusive growth can be achieved without the coeatf a genuine Single Market for IP. For

many years the Committee has been calling for Hrenbnisation of European and national
rules to promote innovation, creativity and the fese of citizens, while also supporting

initiatives that bring works, goods and servicethimireach of the largest possible number of
peoplé.

The Committee agrees in general with the propossglRtion to entrust the OHIM with the
tasks and activities relating to the managementtted European Observatory on
Counterfeiting and Piracy, including those conasgncopyright, rights related to copyright
and patents. The EESC agrees that the proposatrigssethe tasks to the OHIM, an existing
EU agency, would allow the Observatory to benebinf the OHIM's existing IP expertise,
resources and financing and to become operatiaraklyg. The Committee is also pleased
that in budgetary terms it would offer a cost-eéit solution.

The Committee agrees in principle with the propdeaéxtend the range of tasks that the
OHIM should be carrying out in relation to the Otysgory to include education of the public

and enforcement agencies on the importance of ff#Rhaw to best to protect it, research on
counterfeiting and IPR regulation, and the improgatmof online information exchange to

enhance enforcement.

However, the Committee feels strongly that it sddog included in the list of organisations
invited to Meetings of the Observatory stipulatedirticle 4 of the Regulation.

The Committee strongly requests that it be mentdneArticle 8 of the Regulation, along
with the Council and the Parliament, as a recipedrihe evaluation report on the application
of the Regulation.

The national intellectual property offices (NIPOny a crucial role in the enforcement of
IPR. The EESC welcomes the advice of the Commisiiah the NIPO are understood as
being included by the phrase "representatives fpmmblic administrations, bodies and
organisations dealing with the protection of irgetlial property rights" (listed in Article 4.1),
who are invited to the Meetings of the Observatory.

Fast, equitable and consistent resolution of despunvolving charges of counterfeiting or
piracy would increase confidence in IPR law andromp the climate for enforcement.
Therefore, the Committee calls on the Commissicspexifically task the OHIM in Article 2

with helping to improve the knowledge and undemditagy of best practice concerning IPR

0J C 116 on 28.4.1999, p. 35; OJ C 155 on 29.5,20080; OJ C 221 on 7.8.2001, p. 20; OJ C 32.2r2@04, p. 15; OJ C 108
on 30.4.2004, p. 23; OJ C 324 on 30.12.2006, @J/C 256 on 27.10.2007, p. 3; OJ C 182 on 4.8.28096; OJ C 218 on
11.9.2009, p. 8; OJ C 228 on 22.9.2009, p. 52; CBDE on 16.12.2009, p. 7; OJ C 18 on 19.1.20110p, ©J C 54 on
19.2.2011, p. 58.
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dispute resolution by including a focus on the vafg case law in Member States.
Nevertheless recourse to the responsible courtlsratidoe hindered.

The Committee looks forward to commenting in duarse more fully on collective rights
management in the EU. However, the OHIM could makeignificant contribution to
improving the climate for copyright enforcement ggthering information on the diverse
practices of the copyright collecting societiesoasrthe EU. The Committee calls on the
Commission to consider such a focus in Article Zhef Regulation.

Intellectual property rights (IPR), which compriggatents, trademarks, designs and
geographical indications, as well as copyrightifarg' rights) and rights related to copyright
(for performers, producers and broadcasters),caraerstone of the EU economy and a key

In 2009, the value of the top 10 brands in EU coestamounted to almost 9% of GDP on
average. Copyright-based creative industries sushsaftware, book and newspaper
publishing, music and film, contributed 3.3% to BGDP in 2006 and account for
approximately 1.4 million SMEs, representing 8.3lion jobs. Employment in "knowledge-
economy" industries increased by 24% between 199628006 compared to 6% for other

Various studies published by industry and inteoratl organisations confirm the steady
growth of trade in counterfeit and pirated goodd eonclude that it:

» significantly reduces investment in innovation aedtroys job"s
» threatens the health and safety of European consyme

e creates serious problems for European SMEs

- results in tax loss revenues due to reductiongateded salés

TERA Consultants, Building a Digital Economy: Mar2010 http://www.iccwbo.org/bascap/id35360/index.html

European Commission, Taxation and Customs Unioedrate General, "Report on EU Customs enforcemieimtellectual

http://ec.europa.eu/taxation_customs/resourcesfdents/customs/customs_controls/counterfeit_pirsetygsics/statistics_2009

Technopolis (2007), "Effects of counterfeiting B SMEs",
http://ec.europa.eu/enterprise/enterprise_polidyétry/doc/Counterfeiting_Main%20Report_Final.pdf

Frontier Economics, (May 2009), "The impact of mmufeiting on Governments and Consumers":
http://www.iccwbo.org/uploadedFiles/BASCAP/Page@#tt%200f%20Counterfeiting%200n%20Governments% 2a20C o

1.10
2. Background
2.1
driver for its further growth.
2.2
industries.
2.3
* is attractive to organised crifhe
4
5
property rights — 2009",
.pdf.
6
7
nsumers%20-%20Final%20doc.pdf
8

UNICRYI, "Counterfeiting: a global spread”, 2008tp://counterfeiting.unicri.it/report2008.php
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In 2009 the Coundlland the Commissidfiset up a European Observatory on Counterfeiting
and Piracy to improve understanding of intellecpralperty rights (IPR) infringements (“the
Observatory").

The Observatory is a centre of expertise for gatbemonitoring and reporting information
and data related to all IPR infringements, and apladform for cooperation between
representatives from national authorities and $takkers to exchange ideas and expertise on
best practices, to develop joint enforcement gjiage and to make recommendations to
policy-makers.

Although there is an increasing need for the Oladery to do more, there is no scope for
expanding its remit and developing its operationativities, both of which require a
sustainable infrastructure in terms of human ress)rfinancing and IT equipment as well as
access to the necessary expertise.

The Commission has proposed a comprehensive ne\/\StIEEFtegfl1 as part of the overall
agenda to foster sustainable growth and jobs inSimgle Market and improve Europe's
competitiveness on a global level. The Strategycdmplementary to and an important
element of the Europe 2020 Strategy, the SinglekMaAcl12 and the Digital Agenda for
Europe.

In a recent communication, on which the Commiteeliawing up a separate opinion, the
Commission envisages the creation of a single nhdidkéntellectual properﬁf’. Among the
first deliverables of this IPR strategy is the preed Regulation to reinforce the European
Observatory on Counterfeiting and Piracy by eningstits tasks to the Office for
Harmonisation in the Internal Market (OHIM). Thisglivallow the Observatory to expand the
scope of its activities and to benefit from OHINHs¢ellectual property expertise and strong
record of delivery in trademarks and designs.

Article 2 of the proposed Regulation includes a poehensive list of tasks and activities to
be entrusted to the OHIM, which include strengthgnénforcement capability across the
Union, improving the public awareness of the impafctPR infringements and fostering a
general climate for effective enforcement.

10

11
12

13

Council Resolution of 25.9.2008 (OJ C 253, 4.10&@. 1).

Commission Communication of 11 September 2009h&Bring the enforcement of intellectual properghts in the internal
market" - COM(2009) 467 final.

COM(2011) 287 final "A Single Market for Intellectl Property Rights".

COM(2011) 206 final "Single Market Act -Twelve g to boost growth and strengthen confidence "Wigrtogether to create
new growth".

COM(2011) 287 final.
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The Commission carried-out an impact assessmetiteofarious options for increasing the
capacity of the Observatory to meet the needs emhéw IPR stratedf/. It concluded that
transferring the Observatory to the OHIM would be preferred option, given that the latter
has appropriate financing and structures and wél dapable of delivering on the
Observatory’s aims as soon as its basic Regulaisrbeen amended.

Comments

The Committee unites the different economic andasdmaterests in the EU, including all the
civil society actors, and by synthesising the dieeperspectives and experience of its
members this unique institution plays a cruciaériol the consideration and formulation of
policy. Furthermore, the EESC cares deeply aboatpitotection of IPR and has worked
assiduously over the years to help shape Eurog@@mpblicy. Therefore, the Committee is
very surprised and disappointed to be excluded ftbenlist of organisations invited to
Meetings of the Observatory in the proposed Artidl®f the Regulation. This omission
should be rectified to ensure that the EESC catribaoite to the work of the Observatory and
the knowledge that it develops.

The composition of the Observatory should includpresentatives from the various civil
society organisations, including employers’ orgati®s, trade unions, authors’
organisations and consumer interests.

The Committee also feels strongly that it shouldrisntioned in Article 8 of the Regulation,
along with the Council and the Parliament, as apieat of the evaluation report on the
application of the Regulation.

The damage done by weak IPR management and enfemtemcludes the funding of
criminal and terrorist networks; money launderimgl a&ounterfeiting are criminal acts that
must be vigorously combated. The Observatory néedsclude studies on the nature and
scale of criminal behaviour in its work.

Consistent IPR enforcement means enhancing andneixga genuine administrative
cooperation to combat counterfeiting and piracyaldshing a real partnership to implement
a border-free internal market. To this end, anciffit network of contact points across the
European Union is necessary.

Citizens and businesses in every Member State twekdow which organisation to contact
for information and support in dealing with IPR emfement. The national intellectual
property offices (NIPO), should be promoted by @feservatory as a primary contact point
on IPR enforcement in each Member State.

SEC(2011) 612 final "Impact assessment accompgrilig proposal for a regulation entrusting the é@ffior Harmonisation...".
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With due regard for the principle of subsidiaritge NIPOs should be included by Member
States in the organisations invited to meetingsth&f Observatory under the proposed
Article 4.1 of the Regulation Their involvement wstrengthen the practical expertise of
the Observatory and the enforcement capabilitysactioe EU.

An electronic network for rapid, effective inform@t sharing on IPR infringements will need
to be available to all enforcement agencies animaitintellectual property offices. Getting
this network in place should be a priority for thbservatory.

Disputes about IP ownership and charges of couwitieij and piracy are often difficult to
resolve. Under Article 2.2 of the proposed regalathe OHIM could collate case law on IPR
disputes and help improve dispute resolution adtes$€EU without hindering recourse to the
responsible courts.

The OHMI should particularly offer support spedifiy geared to SMEs and SMIs, who
often fall victim to counterfeiting, in order to sure that they are better informed of their
rights. For the Europe 2020 Strategy to succeedhawe to become more focused on
nurturing start-ups and SMEs.

The Regulation on entrusting the OHIM with certtrks relating to IPR includes the intent
of improving the climate for IPR enforcement acrdbs Union and to collect relevant
information, including case law, which can helpachieve this goal. In this regard, it is
important that information is collected by the OHiw the practices of collecting societies,
and relevant case law concerning copyright disputéh a view to increasing understanding
and awareness of the problems caused by inadeaugaiti@tion.

Brussels, 21 September 2011.

The President
of the

European Economic and Social Committee

Staffan Nilsson
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